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Be prepared for the new Evidence 
Code with the authoritative 
Ehrhardt’s Florida Evidence 


Charles W. 
Ehrhardt, 
Reporter and 
Draftsman 
of the 
Florida 
Evidence 
Code 


The new Florida Evidence Code took 
effect July 1, 1979. You can be 
thoroughly prepared for the many changes in 
evidence law and practice with Ehrhardt’s 
Florida Evidence. It is complete, updated 
with current pocket parts incorporating recent 


legislative developments, and is the most 
authoritative treatment of the new Code 
available. 


This comprehensive book is authored by the 
Reporter and Draftsman of the new Evidence 
Code, Professor Charles W. Ehrhardt of 
Florida State University, assuring you of 
thorough incisive coverage and in-depth 
explanation of the Code. 


In addition, the author provides a comparison 
of the Florida Code to the Federal Rules of 
Evidence making the book useful to you also 
in federal district court. 


Get this up-to-date, authoritative treatment of 
the new Evidence Code for your practice. 
Contact your West sales representative: 


Warren F. Bateman 
P.O. Box 55-7395 
Miami, FL 33155 
Phone: 305/945-7521 


Kenneth S. Green, Jr. 

P.O. Box 5362 

Fort Lauderdale, FL 33310 
Broward Co. Phone: 305/463-1700 


Palm Beach Co. Phone: 305/737-8600 


Bradley H. Thurston 

P.O. Box 1086 

Holmes Beach, FL 33509 
Phone: Tampa, 813/876-2120 
Sarasota, 813/955-0238 


Thomas D. Yarbrough 
304 Raintree Court 
Winter Park, FL 32789 
Phone: 305/843-4922 


Stephen D. Walsh 

P.O. Box 421 

Tallahassee, FL 32302 
Phone: 904/224-6181 
Jacksonville: 904/396-0783 
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——— complimentary brochure 
and genealogical chart. 
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A Florida Corporation 
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all included. 


When you buy an Excelsior-Legal “all-in-one” corporate outfit. 


Placing one order for all your 
corporate requirements saves you 
time and money. 


© The corporate record book of your 
choice with the corporate name printed 
or gold lettered on the spine. 


® Matching slip case (except Ex Libris 
which is self contained). 


Customized seal in zipper pouch. 


20 bound lithographed certificates. Im- 
abaaogd and numbered with full page 
stubs. 


50 blank rag content sheets. Or, printed 
Minutes and By-laws (revised to com- 
ply with the Revenue Act of 1978). 
which include IRS 81244, Subchapter 
S, Medical/Dental reimbursement pian, 
ndix of forms, instructions, work- 
sheets, and 20 blank sheets. The Blank 
State set is based upon Model Busi- 


ness ration Act. ‘ate edi- 
tions available for CA, CT, DL, FL, NJ, 
NY, PA and TX. 


Our exclusive corporate record tickler. 


Mylar reinforced tab indexes, with five 
positions and stock transfer ledger. 


Call us on our 
Nationwide Toll-free Line 


1-800-433-1700 


Charge your 
American Express, 
Master Charge or Visa cards f 


Request shipment by AIR : 
only $1.50 additional 


It's all included. When you order from: 


Excelsior-Legal 


White Street, NYC 10013 (212) 431-7000 


To: Excelsior-Legal Please ship: Syndicate 
Stationery Co. Inc. Outfit Biack Beauty ™ Green Beauty Ex Libris ® Jet Set Rectangular Post 
62 White Street, Plain Filler 0 70 $28.00 O71 $28.00 0 10 $32.00 O 35 $37.50 0 90 $43.00 
NYC 10013 Pid. Minutes and By-laws 80 30.00 O81 3000 020 3400 O45 3950 095 45.00 
Round Post 
State of Year O91 43.00 
O 96 45.00 
—— (Print corporate name exactly as on certificate of incorporation. if longer than 45 characters and spaces, add $5.75 for 2” die seal.) 
24 hours NPVor OPV$____ Capital 
or $ Capitalization $ 
Certificates signed by President and © Ship via Air—$1.50 extra 
rolegpten 0 IRC §1244 complete set—resol., dir. min., treatise, law, etc., $3.95 extra. O For delivery in NY add sales tax. 
you enclose 
check O VISA Number Expires Signature 
Ship to 
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The Florida Bar belongs to every 
lawyer licensed to practice in the 
State of Florida. Our organization, 
comprised of approximately 25,000 
lawyers, is now the fifth largest 
state bar association in the country 
and is growing by leaps and 
bounds. Because of our size, it is not 
possible to function in the same 
manner as a Civic organization or 
related group. Nonetheless, I want 
to assure you that everything 
possible is being done to permit 
every lawyer to be heard, and to 
participate in The Florida Bar. I 
have made an analysis of 
companion bars in other states 
around the country and other 
professions in Florida, and wish to 
assure you that The Florida Bar is 
by far the most democratic and 
open bar and profession in these 
United States. 

The entire governing body of 
The Florida Bar, including all 
officers and members of the Board 
of Governors, is elected by you, our 
colleagues. By comparison, the 
California Bar, which is the largest 
state bar in the country, comprising 
in excess of 60,000 lawyers, elects 
the officers by a vote of its 
governing board comprised of 19 
members. All of our Board of 
Governors’ meetings, except when 
the Board is in executive session 
wherein primarily grievance 
matters are deliberated, are open to 
the public and the Bar. 

Our committee appointment and 
selection process is totally open in 
that every lawyer is permitted the 
opportunity to express a preference 
for appointment to our standing 
committees. Regretfully, because 
there are less than 1,000 committee 
appointments that a president can 


Florida Bar Operates In Sunshine 
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make during each Bar year, it is 
very difficult to acknowledge 
everyone's desire to serve. This year 
alone, I was delighted to have 
received over 8,000 requests for 
committee appointments. In that 
light, I wish to assure you that I have 
made a total effort to appoint new 
blood to the committees of The 
Florida Bar, as well as new 
chairmen. I am convinced that the 
continued success of our Bar is 
directly related to involving new 
interested members of the Bar in 
our voluntary service process. You 
may rest assured that I will continue 
to include everyone possible and 
will listen to all expressions of 
concern and requests for assistance 
and information. 

Through our Bar publications, 
particularly the Bar News, you are 
brought up to date on all current 
activities and programs of The 
Florida Bar. We have recently 
instituted a new open news policy 
wherein the news affecting the Bar 
is reported as it happens. All Board 
of Governors’ meetings and _ its 
deliberations are covered and 
quoted in detail. I can advise you 
that there is no event occurring 
within the Bar about which news is 
not provided to you within days 
after its occurrence. 

Another facet of including the 
membership in Bar deliberations is 
through our budget procedures. 
During our budget making process 
for each Bar year, which usually 
occurs approximately one year 
before the fiscal year in question, 
there is a public hearing to which all 
members of the Bar are invited and 
encouraged to attend to express any 
concerns about the proposed 
budget. I am aware of very few 


organizations of our size which 
permit its individual members to 
become involved in the annual 
budgeting program. As then Chief 
Justice Stephen C. O’Connell of the 
Florida Supreme Court expressed 
in an opinion some years ago, we in 
the Bar have a great deal more to 
say about our budgetary 
procedures than we do as citizens of 
our great country, regarding the 
taxing authority and budgetary 
process of the United States 
government. 

Of equal importance is the fact 
that we have a superb staff at our 
Bar headquarters in Tallahassee 
and our varying grievance branch 
offices in the major cities in this 
state. The members of your staff 
are available to serve you in any 
way they possibly can. Should you 
ever have a problem or be in need 
of information, or are not satisfied 
in some way with regard to your bar 
association, or its staff, I urge you to 
contact me or our outstanding 
executive director, Marshall 
Cassedy. Between the two of us, I 
promise you we will give you the 
answers you are seeking. 

I am proud of the fact that there 
are approximately 13,000 lawyers 
involved in the section and 
committee processes of The 
Florida Bar and that our entire 
commitment to service is voluntary. 
Let us continue our tradition of 
dedicated and loyal service to the 
public and our profession. I, for 
one, am eminently proud of you 
and our great Bar. 


L. Davin SHEAR, 
President 


Viewpoint: Death Penalty 


Judge Poulton’s article at page 448 of 
the July/August 1979 Florida Bar 
Journal regarding the unfairness of the 
death penalty and the lack of its 
deterrent effect is excellent and should 
be read by anyone holding an opinion 
on the issue. It is only by individuals 
becoming informed as to the evidence 
available to both sides of the issue can 
we ever hope to arrive at a rational 
decision. 

Judge Poulton should be 
commended for expending his time and 
effort to present the evidence on this 
issue, as he has provided the Bar and 
society with a very worthwhile service. 
The publication of his views in such a 
responsible and documented manner is 
not only a tribute to Judge Poulton, but 
is also a call to all others, lawyers and 
nonlawyers alike, to speak one’s 
conscience on such an important 
problem in our society. 

Should a sitting judge speak out on 
the issue? Of course. As should we all. 
Attorneys do not live in a vacuum, and 
should be the leaders in resoiving this 
issue, in that it is our system of justice 
that is responsible for the past. 
Hopefully, we will be responsible for 
this society reaching a higher level of 
civilization in the future. 


LEon St. JOHN 
West Palm Beach 


Judge Poulton’s viewpoint 
advocating “End of the Death Penalty” 
has much to recommend it and I admire 
his clear exposition. Nevertheless, I 
contend that the possibility of suffering 
the death penalty should be retained as 
a deterrent. If one innocent life is 
spared by the deterrence provided in 
the taking of one murderer’s life, the 
death penalty is vindicated because the 
sanctity of life principle is a relative 
one, i.e. an innocent life is more sacred 
than a guilty life. Homicide rate 
statistics are simply not valid to prove 
or disprove deterrence for a solitary 
instance. 

Contrary to the judge’s opinion, I 
believe that human experience does 
allow us to make a sensible judgment, 
which the Supreme Court did in the 
Coker case, by recognizing the age-old 
truism that dead wo(men) tell no tales. 
If the rapist faces the death penalty, 
why not destroy the prime witness? I 
now posture — if neither the rapist nor 
the murderer faces the death penalty, 
why not destroy the prime witness? 
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Unfortunately, human experience 
dictates that society must, at some 
point, deal in ultimates, including war 
and executions, and the threats of both 
continue to be necessary until the 
changed nature of mankind obviates 
their need. I am _ confident that 
Mahatma Gandhi would not have 
threatened nonviolent, passive 
resistance to an Adolf Hitler. 

Once the murderer, after all due 
process, is convicted, the question 
arises — who shall dispense mercy, i.e. 
commutation of the death sentence, if 
imposed? I submit that society, as a 
whole, should ultimately decide and 
that the issue, if no commutation by 
other authorized persons or bodies has 
been forthcoming, should be placed on 
the voters’ ballot. It is time to remove 
this unbearable, ultimate burden from 
the shoulders of one man, the Governor 
of Florida. 

No present avenues of commutation 
should be closed to the convicted but, 
by constitutional amendment, let the 
people decide his individual, ultimate 
fate and place the responsibility where 
it should be: the murderer for his action 
facing the people for their re-action. I 
am one who “shares the conviction that 
supportive public opinion is a 
necessary . . . condition for holding the 
death penalty constitutionally sound” 
and morally defensible. 


Rosert J. DERHAM 
Fort Lauderdale 


The discussion of the death penalty 
by Judge Timothy P. Poulton focused 
clearly on the major constitutional 
issues raised by abolitionists: that the 
application of the death penalty is 
irregular and discretionary. The United 
States Supreme Court in Furman v. 
Georgia (temporarily) blocked the 
application of the death penalty with its 
holding on this narrowly defined issue. 
But rather than allowing the wholesale 
executions that would have resulted 
from a mandatory death penalty (see 
Lockett v. Ohio) or ruling that capital 
punishment was a violation of the 
eighth amendment, the Court retreated 
to the “guided discretion” of the jury in 
the application of the death penalty 
(Proffitt v. Florida). The bifurcated 
trial appeared reasonable in that the 
issues were considered twice by a jury. 

That Bowers and Pierce demon- 
strated well the bifurcated trial still 
affects minority groups dispro- 
portionately is not surprising. In 
applying the law to findings of fact, a 
jury may weigh extra-judicial 
conclusions. Thus it is the jury 
composition which is causally related to 
the Bowers-Pierce data cited by Judge 
Poulton. Exclusion of any class of 
individuals from the venire for whose 
exclusion no reasonable necessity exists 
may abridge the concept of a 


meaningful community cross section 
and does not afford equal protection to 
the accused (Taylor v. Louisiana). 

In 1971 we studied actual prospective 
jurors from the Eighth Judicial Circuit 
in Alachua County (Gainesville), 
Florida. The county is the population 
center of North Central Florida, with 
both rural and urban areas. The state’s 
major university and widely 
acknowledged newspaper are located 
in the area. The Attitude Toward 
Capital Punishment Scale (Thurstone) 
and the Social Attitudes Scale 
(Kerlinger) were administered to 
quantitate sociopolitical attitudes. 

The study group reflected well the 
white population of the county. (Few 
blacks were on the jury rolls though 
those rolls were taken from those of 
registered voters). Significant 
opposition to the death penalty was 
seen in women (p. 01), and more 
strikingly in young, college educated 
jurors with incomes above the national 
average (p .001). A product moment 
coefficient of -.65 between the scales 
administered underscores good 
correlation between opposition to the 
death penalty and generally held liberal 
sociopolitical attitudes. 

Exclusion of those opposing the 
death penalty in capital cases eliminates 
a cohesive class of individuals with a 
distinct community viewpoint, 
identifiable by race, age, education, 
economic position, and a complex of 
“liberal” sociopolitical attitudes. As 
Kalvern and Zeisel noted in The 
American Jury, this wholesale exclusion 
produces juries “uncommonly willing 
to condemn.” 


CaRMEN ALONSO 
_ KENNETH ALONSO 


Atlanta, Georgia 


Viewpoint: Joint and Mutual Wills 


I am compelled to respond to the 
article entitled Viewpoint: Joint and 
Mutual Wills by Ralph Richards in the 
July/August 1979 issue of The Florida 
Bar Journal. 

No consideration was given to the 
possibility of both testators moving to 
another jurisdiction and becoming 
residents and, therefore, subject to the 
probate laws there. This is within the 
realm of foreseeability, and it is easy for 
us as probate practitioners to take a 
preventive attitude and protect our 
client against some of the readily 
ascertainable vagaries in the state 
laws—for example, to three 
witnesses rather than two since some 
states have required three. Mr. Richards 
states that it is commonly known that 
joint and mutual wills create serious 
consequences in some states; therefore, 
why put a client into that possible 
position? It is not enough to opine that 
they should change their will if they 
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EXECUTIVE DIRECTOR THE FLORIDA BAR 


YOURS 


Lawyer Relations 


Welcome Woody Woodson! Pick 
up your hoe and dig in; there’s lots 
to be done! 

The Florida Bar is fortunate to 
have as its newest employee James 
N. Woodson as our director of 
public relations. He is a bright, 
talented, experienced young man. 
With journalism background 
academically and career wise, he 
comes to us from seven years in 
public relations with the Virginia 
State Bar. He fills the vacancy 
created upon the resignation of 
Catherine Setzer, who rendered 
outstanding public service for the 
Bar over the past six years. 

Can Woody wave a magic wand 
and immediately create the respect 
for lawyers among all our publics 
that Bob Floyd talked about and 
worked for so ardently? I think not. 
Well, then, where does good public 
relations begin? In my mind, it 
begins with each one of us, the 
lawyers and judges of Florida. 

Some experts suggest that the 
best public relations result from a 
group or person doing “good 
works.” I’d like to apply this to 
lawyers. We are judged by what we 
do. Unfortunately, our friends in 
the news media give greater 
notoriety to the lawyer who steals 
from his clients than the no-fee 
lawyer who frees from prison his 
innocent clients. This will never 
change. 

However, this year’s American 
Bar Convention in Dallas, Texas, 
recognized the “good works” of the 
Orange County Bar Association, 
Hillsborough County Bar 
Association, Palm Beach County 
Bar Association, Escambia-Santa 
Rosa County Bar Association, and 
The Florida Bar. Each received an 
Award of Merit. More importantly, 
the public contributions by so many 
unsung heroes in the ranks of 
Florida lawyers is really what is 
impressive to me. 


Look at the exciting work of the 
Military Law Committee in 
developing “Operation Standby” to 
give direct legal assistance to 
military personnel residing in 
Florida by volunteering prompt 
legal advice to military legal 
officers serving our armed forces. 
Where other states are experiencing 
a downward swing in lawyer 
referrals, our statewide program 
looms upward. Maybe this is 
because of the hundreds of lawyers 
willing to serve on our elderly 
panel, mental disability panel, and 
low fee panel. This is good work— 
helping the less fortunate in a very 
special way. 

In accepting the responsibility to 
uphold our “Code of Professional 
Responsibility,” and rid the 
profession of the unworthy, another 
500 lawyers serve unselfishly month 
in and month out, without any 
public recognition or public 
acclaim, processing the more than 
1,000 disciplinary cases now 
pending at the investigative, trial or 
appellate level. It is no fun. In fact, 
it is a most distasteful task. They 
perform these services because 
they are lawyers. They are 
demonstrating their professional 
responsibility and they care about 
their profession. 

It is my belief each of you daily 
does “good works” in your law 
practice. These include rendering 
no-fee services where required; 
communicating fully with clients 
by sending them copies of your 
letters, pleadings and orders; and 
rendering prompt, efficient legal 
services at a reasonable cost. 

Woody can improve our public 
relations. But he can’t do it without 
every single one of the 24,989 
Florida lawyers behind him every 
day serving as his special public 
relations agents. 

He asks you to help him so that he 
can help you. 


MARSHALL R. CassEpy 
Executive Director 
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(Continued from page 486.) 


move. We all know that this is likely not 
to occur in a timely manner in many 
cases. 

As to the charges, it would seem that 
the lawyer's primary expense for a will 
is his time in counseling in regard to the 
testator’s financial and family situation 
and making recommendations to 
accomplish the testator’s objectives. 
Reversing certain names and a small 
amount of language in a parallel will 
and typing a second one is work that 
any competent legal secretary can 
handle at only a modest cost increment 
with a minimal investment of the 
lawyer's time. Finally, it is uneconomic 
for a probate practitioner not to have an 
automatic typewriter permitting the 
revision and the second will to be 
finished in minutes. There is little 
excuse not to give the client the most 
complete protection even if it be a few 
dollars more. 


RosEMARY ADAMS HUFFMAN 
Indianapolis, Indiana 


You recently published an article 
written by me in which I pointed out 
that a joint and mutual will is not a 
contract under Florida law. I have 
received a letter from a fellow lawyer 
pointing out that a joint and mutual will 
can be a contract under some 
circumstances. 

This, of course, is true. It is possible to 
write a contract provision into a joint 
and mutual will whereby the parties 
agree that neither one will change the 
will without the consent of the other. 
Such a contract provision can provide 


that when one of the parties dies, the 
survivor agrees not to change the will. 

Such a provision is not used 
frequently, but I have had occasion to 
use it in a number of cases during my 
practice, usually in the case of a second 
marriage. In such cases the parties 
frequently want half of the estate to go 
to the husband’s family when both are 
deceased, and half to go to the wife’s 
family. In such cases it is logical to 
include a contract provision in the will 
providing that the will will not be 
changed when one of the parties dies. 

Thus it is quite possible for a joint and 
mutual will be a contract if the will 
contains such a provision. The main 
point in my article was that a joint and 
mutual will is not in itself a contract 
under Florida law as it is in some states. 


RICHARDS 
Clearwater 


What Agurs did to Brady v. 
Maryland 


Raymond W. Russell's article (June 
1979 Florida Bar Journal, pp. 403-407) 
was one of the best I have ever read 
concerning the defendant’s right to 
favorable materials. His article was 
both informative and very well written. 

I too believe that the deliberate 
‘uppression of favorable evidence by 
the prosecution is an abuse of the 
adversary system. The state’s concern 
should be one of a fair trial not just to 
get a conviction. 


Marnie S. HoTainc 
Fort Lauderdale 


State Lands 


Those of us who have had the 
rewarding experience of working for 
and with Kenneth Ballinger were 


gratified by his overdue and stimulating 
essay, “What Has Happened to State 
Lands? (The Florida Bar Journal, 
July/August, 1979, Volume 53, No. 7, 
pages 442-447). 

Typically, though, Mr. Ballinger 
understated his appreciation of the 
grotesqueries of what we know to be 
“the great disorganization act of 1969,” 
when he fleetingly adverted to the 
renaming of the trustees of the Internal 
Improvement Fund as “Board of 
Trustees of Internal Improvement 
Trust Fund.” 

Actually, the legislative burlesque 
was broader and worse. For by dint of 
$§$20.04(1) and 20.30, F.S., 1971, the 
new name of the venerable Trustees 
was “State of Florida Department of 
the Board of Trustees of the Internal 
Improvement Trust Fund.” 

Try to engrave that on the Elliott 
Building, and the nescience of 
government and roots of inflation 
become manifest. 


STEPHEN Marc SLEPIN 
Tallahassee 


Errata Notice 


Notes about Peter G. Kilgore as 
author of the Labor Law column in 
the June 1979 issue of the Journal 
identified him as assistant general 
counsel to the Occupational Safety 
& Health Review Commission. 
Instead, the note should have read 
that Kilgore is now associated with 
the law firm of Kirlin, Campbell & 
Keating in Washington, D.C. 


Administered by: 


and 
Ted Randolph — 573-9083 
3301 N.E. 5th Avenue 
Miami, Florida 33137 


Herb Danielson — 253-1013 


Life Insurance. 


Security-Connecticut Life Insurance Company 
Of Avon, Connecticut 06001 
Section 79 Plan 
For Members of The DADE COUNTY BAR 


THE DADE COUNTY BAR has adopted a Section 
79 Life Insurance Program for its members... 


Designed as a tax deductible group term 


Skillful underwriting of medical problems, 
such as Hypertension, Diabetes, Overweight, 
Open Heart Surgery, or Cancer. 

For members without medical problems. . . 
No Medical Examinations Required for up to 
$150,000 (at age 55), or $100,000 (to age 65). 
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Let 3 experts teach you about the new Bankruptcy Code on video tape. 


And earn 6 hours of credit toward your designation requirements too. 


Vern Countryman, Frank Kennedy and Lawrence P King. 

They were actively involved in the formation of the Bankruptcy 
Reform Act of 1978. They helped draft the Code. And now, they can help 
you understand and analyze every change in bankruptcy law. 

With Matthew Bender's new 4-hour video seminar, which was 
jointly produced with the New York University School of Law, vou'll have 
3 leading scholars/practitioners on tape. Right in your own office! In 
an easy-to-follow discussion format, they'll answer vital questions. 


rules with the new Code. All these subjects are explored. 
And many more. 

There's an extra bonus too. 

While you and your colleagues are absorbing this invaluable 
information, you can be earning 6 hours of credit in any of the 
following areas: Appellate Practice, Bankruptcy, Collections, Corporation 
and Business Law, General Practice, Trial Practice— General and Com- 

mercial, or 3 hours in Real Property Law. Because the Florida Bar has 


And tell vou just how your day-to-day practice will be affected. AE. approved this seminar under the Florida Designation Plan. 
You'll learn about every substantive change in MAT THEVY/ You'll be continuing your legal education in a 
bankruptcy law. BENIDER thoroughly practical way without tiresome research. And 


The new preference period of ~--------- 
90 days and | year for insiders... VIDEO SEMINARS pare, 


IN EVERY FIELD, SOMEONE IS THE BEST 


TO: Michael Shor, Matthew Bender & Company, Inc. 
235 East 45th Street, New York, N.Y. 10017 


[_] Please send me further information on HOW TO PRACTICE UNDER THE NEW 


The U.S. trustee system... The new 
minimum exemption provisions . . . 
The new priority system... New 


concepts relating to property of the 1 BANKRUPTCY CODE VIDEO SEMINAR, 


estate... The new chapter 13 and 
how it can be used by individuals Firm 
engaged in business ... The hy 


interplay of existing procedural 


you'll be totally prepared— able to 
serve your clients with confidence 
—when the new Bankruptcy Code 
goes into effect on October 1, 1979. 
For complete information on 
Matthew Bender's revolutionary 
_— 1 new video seminar clip the coupon 
and mail it today. In a few weeks 
you can be learning about the 
bankruptcy law in living color! 
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A British Answer to 


Ad Valorem Assessment 
Problems in Florida 


By James S. Wershow 


John Marshalls famous adage 
that “the power to tax is the power 
to destroy”! seems all too familiar to 
today’s property owner. Quantum 
leaps in residential property 
assessments are straining already- 
strained budgets, instilling the fear 
that many will lose their 
homesteads because they cannot 
meet property tax demands, and 
are thus prodding voters to ballot- 
box retaliation. California’s 
Proposition 13 is an example of such 
taxpayer discontent and it has 
clearly fueled political activity 
nationwide. Florida’s own ad 
valorem tax scheme is also under 
attack, and hence the immediate 
need for an alternative system 
applicable to the state’s particular 
needs. 

Levied by counties, school 
districts, and municipalities, the ad 
valorem tax is a function of the 
property's ownership and use. 
The owner is obligated to help 
defray the costs of public services 
and necessities which benefit the 
area in which the land is located.‘ 
Thus stated, the difficulty arises in 
actually determining the property's 
value. The Florida Constitution 
requires that “regulations shall be 
prescribed which shall secure a just 
valuation of all property’”® and that 
“ad valorem taxation shall be at a 
uniform rate within each taxing 
unit."° Within these broad and 
indefinite guidelines, the 
legislature, the courts, and the 
county property appraisers have 
struggled to establish fair property 
values for assessment purposes. 

For many years, I and countless 
others have commented on the 
shortcomings of Florida’s ad 
valorem tax.’ Today, as _ this 
academic debate is updated and 
intensified, it must also transcend its 
conceptual realm and force activity 
in the political arena. 
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Standards for Setting 
Property Values 


The constitutional mandates for 
ad valorem taxation are effectuated 
under Chapter 193 of the Florida 
Statutes. Section 193.021 
specifically enumerates the factors 
which the county tax assessor 
should consider in determining 
“just value.” These include: 


1. The present cash value of the 
property; 

2. The highest and best use to 
which the property can be expected 
to be put in the immediate future; 
and the present use of the property; 

3. The location of the property; 

4. The quantity and size of the 
property; 

5. The cost of the property and 
the present replacement value of 
and improvements upon it; 

6. The income from the 
property. 


Through judicial fiat, “just value” © 


has been declared legally 
synonymous with “fair market 
value,” and fair market value 
defined as the amount that a 
purchaser willing, but not obligated 
to buy, would pay one willing but 
not obligated to sell.’ Justice 
Thomas hopefully predicted that 
“if assessors will apply that and in 
doing so observe the seven 
guideposts in 193.021, justice should 
be secured to the taxpayer and the 
tangle that has developed should be 
unraveled.”® 

Yet, the tangle persists, and is due 
primarily to the inconsistencies of 
property assessments. As explained 
in the Florida Tax Assessor's Guide 
and pursuant to F.S. §195.062, 
county property appraisers use one 
or all of the following approaches in 
determining the value of property: 

Income Analysis — the value the 
property will produce determined 
by capitalization of net income; 


Cost Estimate — the current 
replacement cost less depreciation 
from. deterioration and _ obso- 
lescence; 

Market Comparison — the value 
shown by recent sales of 
comparable property. 

The cost estimate and market 
comparison standards lend a 
certain speculative aura to property 
valuation. Market sales prices are 
not only inconsistent but they are 
often groundless. Buyers may 
purchase with little or false 
knowledge, driving surrounding 
property values (and thus ad 
valorem taxes) to unsubstantiated 
levels, A current and serious issue 
involves foreign investment in the 
U.S. land. Arab oil money 
combined with an inflated and 
unstable dollar has resulted in 
foreign purchase of many acres of 
American soil. Aliens have been 
able to meet almost any asking 
price, and domestic landowners 
have found their property 
assessments spiralling upward.!® 

In addition, the “highest and best 
use” concept is, in the absence of 
strong governmental control, 
inherently speculative and 
inflationary. A piece of agricultural 
property large enough to raise only 
a few herd of cattle may well 
support a considerable suburban 
development. Which is the “highest 
and best use” in this situation and 
who is to make that determination? 
What social values are to be 
considered in these judgments, and 
who stands to gain or lose the most 
by such categorization? 

Prima facie evidence of 
assessment fluctuations is found in 
the fact that property values have 
soared in the last decade. The 
legislature’s 1973 decision to “ride 
herd” on county tax appraisers 
combined with zealous Depart- 
ment of Revenue activity resulted 
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in general and often extreme 
increases in assessments.'! Walton 
County increased its roll from 1972 
to 1973 by 254 percent and 12 other 
counties reflected increases of 85 
percent or more.!2 Furthermore, 
property assessments may vary 


the center of Florida’s 
valuation rollercoaster is the county 
tax appraiser.'4 Constitutionally 
authorized to determine “fair 
value” of all properties within 
county boundaries, there is a logical 
tension between this constitutional 
responsibility and the development 
of statewide uniformity demanded 
by law.!> Further, he is the primary 
target of discontented taxpayers 
who do not understand why their 


homes are assessed at three times 
the value they were assessed at two 
years earlier. The municipalities 
pressure him to help accommodate 
their growth, by taxing agricultural 
land and open spaces at an 
increased rate and thereby pushing 
the large landowner to sell to 
development interests. The city 
fathers also pressure him to keep 
assessments high and therefore to 
guarantee adequate tax revenues to 
meet city expenditures. In short, the 
county tax appraiser—the central 
figure in determining how much 
your property is worth—is not only 
required to follow difficult and 
speculative state standards, but he 
may well be more influenced by 
additional local considerations than 
by these strained legal concepts.!® 


Theoretical Basis Behind 
Standards 


In an effort to remedy some of 
the inequitable results of its ad 
valorem tax system, Florida is 
among the 31 states which have 
developed some sort of differential 
assessment scheme.!? In essence, 


James S. Wershow, in addition to being a 
member of Wershow, Burwell, Goddard & 
Wershow in Gainesville, is a visiting professor 
of agricultural law at the Institute of Food and 
Agricultural Sciences at the University of 
Florida. He is chairman of the Agriculture 
Law Committee and past chairman of the 
Tax Section of The Florida Bar, as well as a 
past director of the Florida Farm Bureau 
Federation. 

He was assisted in research for this 
article by Steve Sieber, law student at the 
University of Florida. 
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mconsiderably between and even 
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An Answer to Ad 
Valorem Assessment 
Problems 


differential assessments recognize 
that certain types of property, e.g., 
open space, environmentally 
endangered property, agricultural 
lands, etc., are particularly valuable 
and require protection. A favored 
tax status is consequently accorded 
them. Differential assessments 
usually take one of three forms:!® 

Preferential assessment—where 
the land is valued according to its 
use. No penalty is exacted if it is 
later converted to another use; 

Deferred tax—where land _ is 
taxed according to its current value, 
but when the land use changes, a 
penalty tax is levied against the land 
or its owner; 

Restrictive agreement—where 
the landowner and _ the _ local 
government agree to restrict use of 
the land in return for differential 
assessment. 

The statutory establishment of 
Florida’s differential assessment tax 
is commonly known as _ the 
Greenbelt Law. Maintaining that 
those who are engaged in land- 
intensive professions such as 
horticulture, forestry, diary, 
livestock, poultry, etc., are 
inequitably burdened by property 
taxes, the legislature prescribed that 


the county tax assessor shall first 
determine whether the property is 
being used for “bona fide 
agricultural purposes.” If it is, the 
appraiser shall then assess the land 
“based solely on its agricultural 
use. "19 

The one justification for such 
categorization is that the farmer's 
property holdings are often quite 
large and that property taxes are 
therefore out of proportion to the 
farmer’s income.2° Some contend 
that it is unfair to make the farmer 
pay the costs of holding the land 
(paying high ad valorem taxes 
under the “highest and best use” 
standard), until he sells it or 
otherwise realizes his full profit.*! 
Further, farmers are paying an 
excessive amount for public 
services, relative to the urban 
dweller, which those outside the 
city may not receive.?? 

The fundamental truth deduced 
so far is that Florida’s ad valorem 
system is a legal battleground; an 
area of substantive law where 
critical private and public interests 
are initially regulated by a single 
constitutional officer. “Fair market 
value,” “bona fide farmer,” “just 
value” are all delicate yet explosive 
terms which require definition. 
Claims are made that tax 
determinations choose the victor in 
the difficult but necessary struggle 
between urban development and 
rural interests. The law actually 
requires that property values 


follow the extremes of the market, 
and thus they bow to and feed 
inflation, and for justice to be 
served, the law must favor certain 
land uses over others. In short, the 
system is confusing to administer, 
speculative, and in many cases, 
fundamentally unjust. 


Contesting Assessments 


The procedural side of Florida’s 
ad valorem system exhibits 


additional weaknesses. The county _ 


property appraiser initially 
completes all assessments?’ subject 
to approval by the Department of 
Revenue.24 The appraiser then 
notifies each person subject to “real 
or tangible personal ad valorem 
taxes” of the assessment and 
includes along with current tax the 
dollar value of the prior year’s 
assessment.25 Any person 
contesting the amount may request 
an informal conference with the 
county property appraiser, where 
the two parties shall present facts 
supporting their claim and 
generally explain their positions.®6 

If the conference fails to solve the 
impasse, the case may be appealed 
to the county’s property appraisal 
adjustment board.2’ Consisting of 
three county commissioners and 
two school board members, the 
board may hear both petitions 
relating to assessments and disputes 
involving tax exemptions of the sort 
discussed under differential 
assessments.”8 
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Although the property appraisal 
adjustment board has statutory 
valuation standards to guide it, and 
is authorized to appoint special 
masters for the purpose of aiding in 
its review, the board is still a 
political body.?9 Its decision may be 
politically motivated or involve 
favoritism. Pressures similar to 
those exerted on the county 
property appraiser may also affect 
the board. Finally, and in all 
candor, the adjustment board may 
simply lack (and is not required to 
show) the technical expertise to 
valuate justly. 


If either the taxpayer or the 
property appraiser wishes to appeal 
the property appraisal adjustment 
board’s decision, the circuit courts 
have original legal jurisdiction in all 
matters relating to property 
taxation.*! Before the taxpayer may 
bring an action to contest an 
assessment, however, he must pay 
to the collector the amount of the 
tax he admits in good faith to be 
owing. And, in order to prevail, the 
taxpayer must also show that the 
disputed assessment resulted in “a 
clear and positive showing of fraud, 
or illegality, or an abuse of 
discretion so arbitrary and 
discriminatory as to amount to a 
fraud on the taxpayer or be a denial 
of the equal protection of the 
law.”32 In short, the initial assestrnent 
carries great weight in court and the 
burden of disproving that 
assessment is extremely heavy. 


The British Tax System 


At the center of the British tax 
system is the rate, “a local tax on the 
occupation of property raised in 
order to defray expenditure on the 
provisions of services by local 
authorities within their areas.” 
Unlike our ad valorem tax, rates are 
levied on the basis of annual rental 
value, i.e., the “reasonably 
expected rent from year to year.”*4 
The concept of rent is a superior 
foundation for property assess- 
ment. It is, by definition, the price 
one will pay to use the property, a 
periodic return for the privilege of 
use,®> and thus it truly reflects the 
value of the land. Without engaging 
in an extensive review of property 
theory, suffice it to say that this 
“land use” valuation reflects the 
classical, liberal theory of the 
natural right of property; the 
“Locke-ian” notion upon which 
Anglo-American law rests.** 

Furthermore, like our ad valorem 
tax, the rate is “the main prop of 
independent local government.”*” 
The tax structure is a reasonably 
simple one, and the yield is 
predictable; rates are easy to 
administer locally, the costs of 
collection are low and evasion is 
difficult. As the tax is on immov- 
able property, it can be readily 
identified with particular local 
areas; and there is no_ serious 
problem about confidentiality of 
information. Moreover rates are 
perceptible. They provide a very 


apparent connection between rate 
payers and their local authority, 
thus maintaining democratic 
interest and concern about the 
activities of local government.* 
Guidelines for British local 
valuation officers, known as Rating 
Law and Practice, set down 
standards for land assessment. 
First, the property is to be assumed 
to be vacant and to let.®® It must be 
valued rebus sic stantibus, literally 
the thing as it stands.*° Thus a house 
shall be valued on the basis that its 
use as well will continue. The 
factors considered by the local 
valuation officers are not unlike 
those used by property appraisers 
in Florida. The most favored 
assessment standard is that based 
on comparative rental evidence. It 
is simply the comparison and 
analysis of leasing agreements for 
land as similar as possible to that 
which is the subject of the 
valuation.‘! The appraiser should 
take into consideration the dates 
when the rents were fixed, the age 
and condition of the buildings, and 
the amount of similar accommo- 
dation available in the vicinity for 
renting.‘? Adjustments may also be 
necessary to account for 
improvements, repair, and 
insurance paid for by the tenant.* 
Once this evidence is accumulated, 
it is common to convert the 
evidence into some convenient 
“unit of comparison” such as “per 
square foot” or “per front foot.”#4 


An Answer to Ad 
Valorem Assessment 
Problems 


Where there is little rental 
evidence and the occupier’s 
accounts afford a reasonable guide, 
then a profit or income approach is 
used.*> The theory is that “the rent 
which the occupier will pay will be 
related to the profit which he can 
expect to earn by his occupation of 
the property.”“6 D.M. Turner 
explains the process: 

The method of approach is to make an 
estimate of, or more usually take, the actual 
earning or receipts of the business, deduct 
purchases and make allowances for stock 
changes and so arrive at a figure of gross 
profit which is then reduced to a net profit 
by deducting fixed costs. The net profit is 
divided two ways, part going to the tenant 


and part being a surplus available for the 
payment of rent and taxes.‘” 


The tenant’s share is apparently 
the most difficult item to assess in 
profit valuation. It reflects 
compensation for the use of the 
tenant’s capital, the risks 
undertaken in running the business, 
and his remuneration.** Rating Law 
and Practice notes that the profits 
method is particularly applicable in 
valuing licensed premises, large 
hotels, theatres, cinemas, racetracks 
and gas stations.‘ 

A third and less favored method 
of assessment is the cost of 
replacement or contractor’s test. 
The theory is that the contractor or 
landowner requires a return on his 
investment in the land, the 
buildings thereon, and any 
adjoining machinery. The taxable 
value would be the rent he would 
expect from his property or the rent 
the occupier would be prepared to 

To apply this standard, the 
appraiser ascertains the effective 
capital value of the land (including 
buildings and machinery), which is 
simply the cost of building or 
replacing the property involved. 
Then percentages are applied to the 
capital values to give the annual 
value. In addition, the cost so 
ascertained is reduced by a factor to 
allow for the age, depreciation, and 
obsolescence of the existing 
structures.*! Again, Rating Law and 
Practice finds this method most 
useful when applied to buildings 
such as town hall, fire stations, 
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libraries, university buildings and 
taxable land and machinery.*? 

Assessment on the basis of annual 
rental value is both just and stable. 
In updating the classical, liberal 
theory of the natural right of 
property, we can argue that rental 
rates are fair because they reflect 
the current use of the land. The 
primary assessment standard is to 
determine the property’s value vis- 
a-vis other property used for the 
same essential purpose. There is 
little speculation here. Assessors are 
not prophesizing what the “highest 
and best use” of the land would 
be.3) Nor are they trying to 
categorize uses and then apply 
stringent standards to them. Rather, 
appraisers look to the land as a 
function of its productivity, i.e., 
what is its value to he who occupies 
it? What profit does the occupier 
make by using the property, or how 
much would it cost to replace the 
home or factory, or best of all, what 
is the leasing value of neighboring 
and similar property? 

Rental assessments are also more 
stable than appraising land strictly 
according to its sale price in the 
open market (known as its capital 
value.) Rent speaks to how one 
actually uses the land; capital values 
speak to how one might use the 
land. Simply stated, “Capital values 
are more volatile than _ rental 
values.”54 While it is true that rental 
values may fluctuate substantially, 
they are still grounded in how one 
actually uses the property and their 
margin of fluctuation is logically 


smaller than the almost limitless - 


spectrum of capital value change. 


British Tax Procedures 


In order to understand how these 
rating principles are effectuated, 
the British property tax procedures 
must be reviewed. An examination 
of the General Rate Act of 1967 will 
illustrate the process.*> The 
valuation officer — a trained 
professional in the Inland Revenue 
Department — initiates the 
preparation of a new valuation 
list.56 He serves notice upon 
the “occupier, owner or lessees 
of any hereditament of premises” 
within the rating area requiring a 
return showing such particulars 
as may be reasonably required.” 
These requests usually relate to 
rent paid or received, new 
construction, or demolition of 


structures on the previous valuation 
lists. The requested information 
must be returned to the valuation 
officer within 21 days.*® Failure to 
comply with such requests results in 
summary penalties,5® which 
continue until compliance with the 
requests is made. Fraudulent 
returns are also subject to penalty. 
After the valuation officer has 
gathered this information the lists 
are compiled and transmitted to the 
local rating authority for budgetary 
purposes. 

The “net annual value” of the 
property concerned serves as the 
basis of the assessment.®! In 
determining this value, one must 
first turn to the definition of “gross 
value”:® 
[T]he rent at which the hereditament might 
reasonably be expected to let from year to 
year if the tenant undertook to bear the cost 
of the repairs and insurance and the other 
expenses, if any, necessary to maintain the 


hereditament in a state to command that 
rent. 


If the property is residential or 
nonindustrial, a further reduction 
representing an approximation of 
the landlord’s expenses is made to 
obtain the net usual value according 
to a formula established by the 
minister of housing and _ local 
government.®’ The landlord’s 
actual expenditures are not 
material. For all other types of 
property, the net annual value is the 
gross value.* 

Clearly, the primary standard for 
assessing rateable value is the rental 
value of the property in the open 
market. 

After the valuation list has been 
formulated, any aggrieved person, 
including the valuation officer,® 
may initiate a proposal at any time 
to alter the assessment® except as to 
certain regulated public utilities.” 
The elements of the proposal must 
be as follows: it must be in writing, 
be served on the valuation officer, 
specify the grounds on which the 
alteration is- sought, and be in 
substantially the same form as set 
forth by valuation list regulations. 
If a proposal is made by the 
valuation officer, he must serve 
copies on the occupier of the 
premises and the rating authority 
within seven days.®® The owner, 
occupier of the premises or a rating 
authority. involved may object to 
any proposal within 28 days after 
receipt of notice.” If no objections 
are interposed by any of the 
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concerned parties, the proposal is 
deemed to be accepted, and the 
valuation officer will take the 
necessary steps to correct the 
valuation.7! 


Resolving Rate Disputes 


In the event that an objection is 
made, two alternative procedures 
are available for resolving the 
dispute. The more informal method 
is to amend the valuation by 
agreement among all interested 
parties.”2 The agreed change may 
be incorporated in the original 
proposal or in a new proposal 
acceptable to all.73 It is important to 
note that not only the valuation 
officer, the rating authority, and the 
original proposer, but also any 
person who has been served with 
notice must concur in the amended 
proposal.”4 If an objection to a 
proposal is neither withdrawn nor 
settled the formal appellate process 
is brought into action. The 
valuation officer is to transmit 
proposals and objections of all 
parties to the clerk of the valuation 
panel within four months of the 
date on which the valuation officer 
made or was served with the 
proposals or objections.” 

If the valuation officer is the 
person making the objection, a 
different procedure results. First, 
he may make an objection within 
three months rather than 28 days 
after service of the proposal upon 
him.76 Second, the appellate 
machinery is brought into operation 
more quickly. After the valuation 
officer has served notice on the 
proposing party that the proposal is 
not acceptable, it must be 
withdrawn within 14 days or the 
valuation officer will consider the 
person making the proposal to be 
appealing to the local valuation 
courts.77 After the time for 
answering the notice has elapsed, 
the valuation officer is to transmit 
the proposal together with 
objections to it to the local valuation 
panel which has jurisdiction in this 
matter.78 

Under the General Rate Act of 
1967, the local valuation courts are 
derived from local valuation panels 
set up by the council of counties and 
county burroughs.”® Pursuant to the 
Local Government Act of 1972, this 
function is now transferred to the 
new county councils.5° Each local 
valuation court may be convened as 
often as is necessary to hear appeals 
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and to render decisions.*! The 
membership consists of a chairman 
or deputy chairman designated by 
these authorities and two members 
of the panel.®? If the court is unable 
to come to a decision, the appeals 
must be reheard by another local 
valuation court constituted from 
the same panel.* 

Although it has been held that 
local valuation courts are courts in 
the strict sense of the word, 
proceedings do not adhere rigidly 
to the rules of evidence.* It is 
noteworthy that valuation courts 
have power to take evidezce on 
oath but in practice they seldom 
exercise that power.* It is entirely 
within the scope of authority of the 
court to elicit material issues and 
facts from both the appellant and 
the valuation officer in order to 
facilitate the quest of justice and 
equity.6 In keeping with this 
informality is the refusal of at least 
some courts to award costs. The 
result is that members of the court, 
experienced in handling these 
matters, are able to get to ultimate 
issues without undue delay and 
formality. However, valuation 
courts have on numerous occasions 
found it necessary to inspect the 
property being considered, but 
usually only after hearing all the 
evidence and arguments of the 
interested parties.*” 

In complicated matters some 
valuation courts have found it 
desirable to issue written decisions 
in order to make the results more 
informative to the litigants. As a 
result of these procedures and 
because in some areas local 
valuation courts have many appeals 
under consideration, some time 
may elapse before a decision is 
reached in a particular instance.* 


However, this delay does not 
prejudice the rate payer because if 
the assessment is reduced the 
reduction will date back to the 
beginning of the rate period.® It 
might be stressed ‘again that the 
local valuation courts are wholly 
independent; they have no 
responsibility to the Inland 
Revenue Service, which appoints 
the local valuation officer, or to the 
local rating authority. Nevertheless, 
in the cases I have observed, the 
local valuation courts have 
zealously attempted to reach 
correct decisions with a minimum 
of formality and without favor to 
anyone. 


If the ratepayer feels he is 
aggrieved by the decision of the 
local valuation court, he has the 
right of further appeal to the Lands 
Tribunal in London.%® The 
adversely affected ratepayer or the 
valuation officer may file an appeal 
within 28 days after the date of the 
decision of the local valuation court 
by sending the register of the Lands 
Tribunal a written notice of appeal 
with a copy of the decision 
appealed from.®! Upon receiving 
notice of appeal, the register shall 
appropriately docket the case in the 
Register of Rating Appeals and 
notify the appropriate parties of the 
impending appeal.” 

The appellant must also give all 
the involved parties a statement of 
his case including the facts to be 
proved and points of law upon 
which he intends to rely at the 
hearing.® Any party who intends to 
appear in opposition to the appeal 
shall within 28 days after receiving 
the appellant’s statement send to 
the register of the Lands Tribunal, 
the appellant, and other involved 
parties of similar reply. 
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Although the rules of procedure 
of the Lands Tribunal permit the 
use of expert witnesses, the use is 
tightly controlled.“ The tribunal, if 
it deems it necessary, may enter on 
and inspect the land involved in the 
proceeding.®> If the tribunal 
exercises this right, the parties 
involved may attend the viewing 
with their expert witnesses. Another 
important discretionary power of 
the Lands Tribunal is to select test 
cases in rating appeals.9%* Where 
there are two or more appeals 
against the decision of a local 
valuation court, which involve the 
same issues, the president of the 
Lands Tribunal, with the written 
consent of all parties, may direct 
that one appeal elected by him shall 
be heard in the first instance as a test 
case and that all parties acquiescing 
are bound by the decision without 
prejudicing their right to appeal 
further to the court of appeals. 
Another important prerogative of 
the tribunal is the right, in cases that 
call for special knowledge, to direct 
that assessors be appointed to sit 
with the tribunal to provide the 
expertise necessary solving 
difficult and intricate issues.” 

It is also incumbent on the 
tribunal to give a written analysis of 
each appeal decided by it.%* These 
reasons 
importance since they furnish case 
law and a ready set of precedents to 
guide the courts of local valuation in 
their deliberations. Further appeal 
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are of the utmost’ 


on points of law can be taken from 
the decision of the Land Tribunal to 
the court of appeals and finally to 
the House of Lords. This appeal, 
however, is strictly limited to points 
of law and is rarely pursued. 

In summary, England by its use 
of local valuation courts has devised 
a solution to the individual 
assessment problems that enables 
the average taxpayer to secure 
quick redress of grievance with a 
minimum of expense and delay. By 
its impartial procedure and 
personnel it also not only ensures 
that the government has a correct 
basis for taxation but also ensures 
that the taxpayer’s rights will be 
fully protected. The system has the 
advantage that the valuation 
officer, under the constant scrutiny 
of a local valuation panel, is 
shielded from outside pressures. 
With current governmental trends 
toward complexity and centra- 
lization, the individual should be 
protected against unwarranted 
action in the field of assessment and 
subsequent taxation. 


Layfield Report 


No contemporary discussion of 
British tax practice could take place 
without mention of the Layfield 
Report. Published in May of 1976, 
the Layfield Report was the first 
comprehensive review of local 
government finance since 1914.% It 
followed record increases in local 
tax assessments and local 
government expenditures. Whereas 
an average increase in domestic 
rates was about 10 percent, after the 
1973 revaluation annual assess- 
ments in 1974-75 were about three 
times greater.'!° Between 1963- 
1973, local government expenditures 
increases approximately 4/2 percent 
but in the two following fiscal years 
expenditures increased to 8 percent 
annually. The British public 
demanded change because of the 
“unfairness of the rating system and 
the size of recent increases in state 
demands.”!©2 The government saw 
the tax problems as a result of the 
“restructuring of local government 
and a change in the basis of the 
distribution of the Rate Support 
Grant coinciding with a surge in 
inflation.” In order to engage 
these extensive tax difficulties the 
House of Commons appointed the 
Layfield Committee “to review the 
whole system of local government 


finance in England, Scotland, and 
Wales, and to make recommen- 
dations.”!% 

Below, several of the relevant 
Layfield proposals shall be viewed 
with an eye to their applicability in 
Florida. The British government’s 
initial conclusions on these issues 
shall also be noted. 

Recommendation: Rates should 
remain the principal locally 
determined source of revenue for 
local authorities.!% 


The government agreed, arguing 
that the abolition of rates would 
impose unacceptable burdens on 
national taxation.!% The rating 
system further preserves and 
encourages local democracy. For 
our purposes it is important to 
recognize that the rating system, 
still essentially based on annual 
rental value, is retained in the 
United Kingdom. The theory then 
is still very much in practice. 


Recommendation: The assess- 
ment of domestic hereditaments 
should be based on capital, not 
rental values.!® 


The government accepts this 
recommendation but assures that 
the different valuation standards 
are limited to domestic 
hereditaments.'!% The decision to 
value certain properties according 
to capital values, i.e., according to 
its “freehold capital value if for sale 
with vacant possession,” is based on 
the paucity of rental information 
concerning these lands.!° “There is 
little or no relative rental evidence 
available,” the report states, “to 
assist in the ascertainment of gross 
value of dwellings.”!!° The problem 
is the lack of freely negotiated, 
open market rental contracts. 
Governmental interference in the 
housing market substantially 
greater in the United Kingdom than 
it is in the United States. The 
contract rent is still a market 
transaction in this country and the 
British reasoning for using capital 
valuation lacks applicability here. 


Recommendation: Agricultural 
land buildings will be rated.!! 
Agricultural land had_ previously 
been exempt from the rating system 
and the government believes that it 
should remain so. In rejecting the 
committee’s recommendation, the 
government reasons that such re- 
rating would have a “significant 
adverse effect on the financial 
position of the farming industry, 
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and so on home food production 
and food prices.”!!2 The relevance 
to our own practice of this refusal to 
rate agricultural land is the 
assumption that British farmland is 
essential to the country and worthy 
of protection. Perhaps we can infer 
that the value judgment is not unlike 
our own practice of preferentially 
assessing agricultural property. 
Agricultural land in this state may 
never be exempt from ad valorem 
taxation, but assessments according 
to rental value, i.e., income 
capitalization are already 
practiced. 


Recommendation: In order to 
prevent a backlog of assessment 
appeals: (1) appellate claims would 
be restricted to one year after the 
promulgation of a new list; (2) the 
local valuation courts would have 
the final determination on the 
merits of the case (analogous to our 
notion that the trial court shall 
determine the facts of a case); and 
(3) the Lands Tribunal should be 
limited to cases involving points of 
law or precedent.!!3 


In this attempt to streamline the 
appellate procedure, the 
government fully agrees with the 
committee suggestion. A feature of 
recent years has been the sharp 
increase in the number of rating 
appeals, particularly since the 1973 
revaluation.!!4 This increased 
workload has made a_ heavy 
demand on valuation officers and 
local valuation courts, and when 
continued too far into the life of the 
valuation lost impairs the ability of 
valuation officers to carry out 
regular revaluations. The 
government believes that these 
changes strike a fair balance 
between the rights of the individual 
and the need to ensure the efficient 
operation of the rating system. But 
to safeguard the position of 
ratepayers the government requires 
that revaluations will be carried out 
on a regular and frequent basis at 
five-year intervals.!!5 


Because the British system is one 
of our few alternative ad valorem 
models, the Layfield review of their 
own valuation system is particularly 
noteworthy. It is important to 
recognize that the Layfield Report 
and the government’s initial 
response to the report accepted and 
affirmed the existing procedure 
and left the substantive law 
primarily intact. 
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Foundations for Tax Report 


An adaption of the English 
valuation court system and rating 
scheme could furnish an answer to 


the ad valorem tax problems in 
Florida.!!6 


The county tax assessor could 
continue to function, since his duty 
to make the original assessment 
corresponds to that of the valuation 
officer. The county property 
appraisal adjustment boards, 
however, would be abolished, thus 
removing all political consider- 
ations and establishing instead 
regional evaluation boards (REBs). 
These regional entities would 
conform as closely as possible to 
areas of similar land use. It may be 
helpful for the REBs to reflect 
already existing administrative, e.g. 
regional planning districts, water 
management districts and the like. 
Population centers and the 
hegemony they foster should also 
be considered. 


The boards themselves would 
consist of three persons: a lawyer, a 
layperson, and a_ professional 
appraiser, nominated by the state 
budget committee and appointed 
by the Governor. REBs would be 
courts in the true sense of the word, 
offering the taxpayer, with a 
minimum of effort and expense, an 
opportunity to secure immediate 
redress of individual assessment 
inequities. If, after exposure of the 
first instance the taxpayer is still 
disgruntled, he could appeal the 
decision to the circuit court. This 
system would offer a_ further 
advantage of uniformity of 
assessment within each region 
because artificial county lines 
would no longer serve as 
assessment barriers. The expertise 
that the REBs would soon acquire 
would be developed so that it 
would accommodate actualities in 
land use with basic legal symbols 
inherent in the field of ad valorem 
taxation. The property appraiser, 
having the protection and guidance 
of the REB, could approach the 
problem of assessment without the 
fear of political retribution. 
Standards would be set in each area 
to ensure that all property would be 
assessed at full value, yet the rights 
of the individual taxpayer would 
not be compromised in any way. 
Finally, the courts would no longer 
be plagued by an indigestible mass 
of assessment problems, which by 


reason of lack of expertise they are 
not qualified to solve. 

Granted, the proposal needs 
refinement; the procedural 
technicalities need to be ironed out, 
but the concept is essentially sound. 
Regional evaluation boards will 
make judicial remedies more 
accessible and more comprehen- 
sible to the general public. They 
should relieve the backlog of 
property tax appeals in the 
traditional court system. They will 
leave assessment determinations in 
the hands of those qualified to 
evaluate them, and they should 
relieve the county tax appraiser of 
some political pressure. 

Perhaps by adopting this new 
approach, Justice Thomas’s tax 
“tangle” will finally be unraveled. 

Hopefully, an idea has been 
planted—a notion that the Florida 
ad valorem system is inadequate 
and that a superior alternative 
exists. This proposal is not merely to 
reduce taxes or to aid farmers nor to 
lobby for a particular segment of 
society. All of Florida chafes under 
the current system. It is speculative 
and inflationary. It is discrimin- 
atory and leads to the categori- 
zation of land uses in order to 
equalize the effect of the law. It is 
convoluted and generally 
incomprehensible to the taxpayers. 
The British model remedies these 
difficulties with another method 
grounded in reason. 

But now that the idea is planted, it 
requires cultivation. Whatever 
statistical shortcomings this article 
has must be remedied. Economic 
impact studies must be developed. 
Constitutional issues may also arise 
which will require resolution.!!” 

Still, the proposal offers a 
credible foundation. It is 
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Valorem Assessment 
Problems 


reasonable, workable, and perhaps 
its greatest support is found in 
precedent, in the fact that land is 
currently valued according to its 
use in many parts of this nation. The 
very existence of differential 
assessments shows a tendency to 
categorize property and value it 
according to its use. In Minnesota, 
assessors determine the value of 
agricultural land by measuring the 
property’s free market rental rate 
and thus they establish the land’s 
earning potential." The Internal 
Revenue Code ases “annual gross 
cash rental,” “capitalization of 
income,” and “capitalization of the 
fair rental value of the land” as 
standards for valuing farms and 
closely held business interests.!!9 
For purposes of estate tax 
computations, the I.R.C. 
determines if real property is 
“qualified” for tax allowances by 
looking to its use.!2° 
In short, while the leap from our 
outdated tax assessment system to 
the one proposed in this article is 
not great, the benefit is. But as John 
Locke stated nearly 300 years ago: 
“‘New opinions are always 
suspected and usually opposed, 
without any other reason than that 
they are not already common.”!?! 
Hopefully, Locke’s skepticism 
will not prevail in Florida. As the ad 
valorem tax falters, a feasible 
alternative system must be found. 
Oo 
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By Judge Jerry R. Parker 


A lawyer is holding a judgment 
for a client against a husband or his 
wife, individually, and discovers a 
bank account bearing both names 
with sufficient funds to satisfy the 
judgment. Under the present case 
law in Florida, prevailing in 
garnishment! against that bank 
account is at best questionable. The 
dilemma is’ centered around the 
historical and accepted differences 
between a joint tenancy and a 
tenancy by the entireties. 


arnishment of the 
Married Couple’s 


Bank Account: 
A Call for Revised Signature Cards 


A joint tenancy, established by a 
property transfer, created four 
unities: unity of interest; unity of 
title; unity of time; and unity of 
possession.? Stated another way, a 
conveyance of property creating a 
joint tenancy established in the joint 
tenants one and the same interest, 
occurring by one and the same 
conveyance, commencing at one 
and the same time, and held by one 
and the same undivided possession 
of the property among the joint 
tenants.’ 


A tenancy by the entireties, 
created by a conveyance of 
property, required the same four 
unities plus the unity of marriage 
between a husband and wife.‘ In 
English v. English’ the Supreme 
Court of Florida quoted from early 
authority® that an estate by the 
entireties was “essentially a joint 
tenancy, modified by the common- 
law doctrine that the husband and 
wife are one person.” 

Although both these tenancies 
historically were discussed in terms 
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of real property,’ Florida has 
accepted the modern view and 
treats both of these tenancies as 
applying also to personal property.® 
More specifically, bank accounts 
creating a tenancy by the entireties® 
and a joint tenancy!® have been 
recognized in Florida. 

In a garnishment action, the 
importance of the distinction of 
these separate types of tenancies is 
that property held by a husband 
and wife in a tenancy by the 
entireties cannot be reached to 
satisfy the debt or other obligation 
of one spouse,!! while property 
held in joint tenancy can be reached 
to satisfy a judgment against a joint 
tenant.!? 


Joint Accounts Cause Litigation 


Therefore, a married couple’s 
bank account labeled as a “joint 
account” causes far too much 
litigation and unnecessary costs to 
decide whether the money in the 
account can be reached in 
garnishment. A typical signature 
card in the Florida case of Hagerty 
v. Hagerty stated: 

If the account is joint, the depositors agree 
with each other and with the bank that all 
sums .... shall be owned by the depositors 
jointly, with the right of survivorship, and 
shall be subject to payment upon the check 
of either... . or the survivor... .'8 

One of the arguments in this case 
challenging the tenancy by the 
entireties was that a joint bank 
account, where either a husband or 
wife could receive the money by a 
single signature, could not qualify 
as a tenancy of the entireties. The 
reasoning in support of this 
argument was that since both 
husband and wife did not join in the 
fund transfer there was no union of 
control. The Supreme Court of 
Florida, in finding the bank account 
was a tenancy by the entireties, held 
that the account was opened with 
the intention that each spouse, 
acting alone or for both, should 
have the use of all or any part of the 
balance, with the remainder to pass 
at the death of one to the survivor.'4 


The case that further muddled 
the plaintiff's standing to succeed in 
garnishment, and caused additional 
litigation, is National Bank of 
Leesburg v. Hector Supply Co. 
This case presented the exact 
problem area of a_husband’s 
judgment creditor filing 
garnishment proceedings against a 
bank account maintained by the 
husband and wife. The Supreme 
Court of Florida, referring to 
Hagerty, held a tenancy ‘by the 


Dilemma faced by 
participants in garnish- 
ment proceeding in- 
volving husband/wife 
bank account: “We are 
dealing with a type of 
transaction which is 
easily abused.” 


entireties could be created by a 
husband and wife in a joint bank 


account, so long as the 
characteristic form of unities of 
possession, interest, title and time 
were present within the unity of 
marriage. The court further reasoned, 
in agreement with Hagerty,: that 
unity of possession or control would 
not preclude one spouse from acting 
for the other because the account 
was payable on the order of the 
husband or the wife. The court 
stated that this situation created an 
immediate expression of authority 
of agency for either to act for 
both.'® (It should be noted that 
Florida courts have held that the 
conjunction “or” between the 
names of the husband and wife is 
not determinative as to whether the 
account is a tenancy by the 
entirety,!” overturning earlier cases 
to the contrary.!%) 


In Hector Supply the justices 
looked to the intent of the husband 
and wife, and found that where the 
signature card was drafted 
consistent with a tenancy by the 
entireties, but similar to the form of 
a joint tenancy, if the spouses’ 
intention is not clear, “the intention 
of the parties must be proven unless 
the instrument clearly bears the 
express designation the tenancy is 
held by the entireties.”!9 In that 
case, the signed signature card was 
compatible with an estate by the 
entireties in a bank account, but the 
card did not expressly identify the 
account as such. The court 
remanded the case “for a 
determination of the intention of 
the Petersons in regard to their 
account.”2° 

Justice Dekle, in a concurring 
opinion, observed that, “We are 
dealing with a type of transaction 
which is easily abused.”?! That 
understatement presents the 
dilemma faced by all participants in 
a garnishment proceeding 
involving a husband/wife bank 
account. 

Thus a movant holding a 
judgment against one spouse who 
files a motion for a writ of 
garnishment” and receives a timely 
bank answer® alleging a joint 
account of husband and wife has 
accomplished nothing except 
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Garnishment of the 
Married Couple’s 
Bank Account 


expending time, court costs and 
freezing the account until a hearing. 
At a motion hearing or trial if the 
husband and/or wife testify to the 
marriage and state the few words 
necessary to satisfy the previously 
cited Florida cases, the plaintiff in 
garnishment is faced with 
establishing, by cross-examination, 
that a tenancy of the entireties was 
not the couple’s intention. Chances 
of establishing proof of a joint 
tenancy in the account by rebuttal 
testimony from bank personnel is 
probably hopeless considering the 
number of business transactions 
handled by a bank’s new account 
officer, and the limited time spent 
with any couple opening an 
account. 

When it comes to money and loss 
of that money through garnish- 
ment, the tendency is very real for 
friendly bank personnel or 
attorneys to counsel a husband and 
wife concerning the “out” available 
if a tenancy by the entireties is 
established at a hearing through 
testimony of a spouse. Whatever 
the intention of the parties at the 
opening of the husband/wife 
account, the right testimony will 
protect their money—and is an 
open invitation to perjury. 


Separate Signature Forms 


A way out of this legal quagmire 
is available. Separate signature 
forms available at:the bank, each 
designating either a joint tenancy or 
a tenancy by the entireties, with 
each form excluding the other, 
would save participants in Florida 
garnishment actions hundreds of 
hours in appearances and 
argument, and eliminate the very 
real threat of coaching spouses’ 
testimony regarding their intention 
at the time of opening a questioned 
bank account. The bank would 
have to make both signature cards 
available to the couple, and let the 
couple make the choice. 

If a signature card contained a 
phrase that “the joint depositors, as 
husband and wife, agree that this 
account be held as a tenancy by the 
entireties, and not as a joint 
tenancy,” a bank filing a garnishee’s 


answer*4 would describe the 
account as a tenancy by the 
entireties and attach a copy of the 
signature card. At that point, unless 
the plaintiff in garnishment could 
overcome that answer alleging 
tenancy as the entireties, the writ of 
garnishment could be voluntarily 
dissolved, saving all participants 
further time and expense. 

However, if a signature card 
contained a phrase that “the joint 
depositors agree that the account be 
held as a joint tenancy, and not as a 
tenancy by the entireties,” then the 
garnishor could proceed to hearing 
on his garnishment, having at least a 
signature card made by the married 
couple at the opening of the 
account to challenge any testimony 
of their intention as to the kind of 
account they wanted. 

One can argue, in behalf of a 
married couple whose joint account 
has been frozen in garnishment that 
such separate and mutually 
exclusive signature cards are unfair 
to the couple. However, an equal 
argument can be made on behalf of 
a judgment creditor that a common 
sense, clear, and unambiguous 
signature card should determine the 
outcome rather than reliance upon 
self-serving testimony of those 
whose money hangs in the balance. 

If a garnishment action is based 
upon an individual debt of one 
spouse and the bank account 
signature card is labeled a tenancy 
by the entireties signed by both 
spouses, does a plaintiff in 
garnishment have any chance of 
garnishment? The Supreme Court, 
in Hector Supply, noted that an 
express designation of tenancy by 
the entireties on the signature card 
precluded garnishment of an 
individual spouse’s debt. A plaintiff 
in garnishment who locates such an 
account where all subsequent 
banking transactions are by one 
spouse for his own benefit can 
persuasively argue that these 
subsequent actions by one or both 
spouses should be examined. 

Since the court in Hector Supply 
stressed the importance of the 
married couple’s intentions as to the 
type of tenancy created when the 
signature card language is unclear, 
does not the subsequent handling of 
the account, regardless of the form 
of the signature card, become 
important? The Supreme Court 
may eventually have to reconsider 


the language in Hector Supply and 


determine whether a proper bank 
signature card of a married couple 
labeled a tenancy by the entireties 
slams the door in a garnishment 
proceeding without any inquiry 


into subsequent banking 
transactions by the husband and 
wife. Oo 


Unambiguous signature 
card should determine 
outcome rather than 
reliance upon self- 
serving testimony... 
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The King is Dead, Long Live the Emperor: 


Commercial Carrier 
Decision and The Status 
of Governmental 
Immunity In Florida 


By William N. Drake, Jr. 
and Richard D. Oldham Ill 


In the case of Commercial 
Carrier Corp. v. Indian River 
County! decided in April of this 
year, the Florida Supreme Court 
construed F.S. §768.28 (1975) as 
broadly waiving the doctrine of 
governmental immunity based on 
the concept of sovereignty in the 
State of Florida.2 However, in 
determining the scope of the waiver 
of sovereign immunity resulting 
from the enactment of Florida’s 
waiver of sovereign immunity 
statute, the court held that “certain 
‘discretionary’ governmental 
functions remain immune from tort 
liability.” 

The Commercial Carrier 
decision relies heavily on the law of 
other jurisdictions in the 
justification for this remaining 
governmental! immunity and for the 
analytical method of identifying 
those “discretionary” governmental 
functions which remain immune.‘ 


The Fall of the House of Modlin 


The Commercial Carrier case 
is actually a consolidation of two 
separate decisions of the Third 
District Court of Appeal which 


reached the Florida Supreme Court 
by writ of certiorari.2 One of the 
cases involved a third-party action 
for indemnity and contribution for 
the alleged failure of a county to 
maintain a stop sign at an 
intersection and for the alleged 
negligent failure of the State 
Department of Transportation 
to paint or replace on the 
pavement the word “STOP.”6 
The other case involved a 
third-party action against a county 
predicated upon the alleged 
negligent maintenance of a traffic 
light at an intersection.’ 

Ironically, in both cases at the 
trial court level the counties (and 
the state DOT in the first case) had 
moved to dismiss upon the ground 
inter alia that they were protected 
from liability by a doctrine of 
sovereign immunity which had 
been enrooted for many years in 
case law dealing with municipal 
immunity from tort liability and 
which was first enunciated in the 
case of Modlin v. City of Miami 
Beach*—this doctrine being that, 
when operating in its governmental 
as opposed to its proprietary 
capacity, a municipality would not 
be liable under the doctrine of 
respondeat superior for the alleged 
negligence of its employees 
engaged in an executive or 
administrative activity unless the 
employee owed a greater duty to 
the injured party than that which he 
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owed to the public generally as a 
public officer. Stated in another 
way, there had to be a “special 
duty” owed by the public employee 
to the particular injured party 
rather than merely the “general 
duty” owed to the public at large in 
order for a municipality to be 
subject to liability for the alleged 
negligence of its employee acting in 
a governmental capacity.® 


Although the rule in Modlin had 
traditionally been applied by the 
Florida courts to cases involving 
municipalities charged with 
negligence, the trial court accepted 
the argument of the counties and 
the DOT that the rule, or its judicial 
refinements, applied to them as 
well and, on this basis, granted the 
motions to dismiss. The district 
court affirmed in both cases and 
reasoned that §768.28 had no 
application to the cases because 
under the rule in Modlin no cause of 
action existed for the alleged 
wrongs and the statute was not 
intended to create a cause of action 
where none had existed at common 
law before its enactment.!® 

These decisions from which 
certiorari was taken brought the 
issue of the vitality of the doctrine 
of Modlin subsequent to the 
enactment of $768.28 before the 
Florida Supreme Court. The court 
seized the opportunity to extirpate 
the rule in Modlin from the law of 
Florida and to supplant the Modlin 


lineage with a more palatable 
successor doctrine of immunity 
founded not upon the English 
notion based upon centuries of 
monarchial rule that the King could 
do no wrong, but rather upon the 
concept of separation of powers.!! 
This successor immunity for certain 
“discretionary” governmental 
functions has its own lineage in the 
case law of other jurisdictions. The 
rule of law expressed in those 
opinions has apparently retained its 
vitality despite the enactment of 
statutes waiving sovereign 
immunity in those jurisdictions. 
That rule is not based upon the 
sovereign character of the 
government but upon the idea that 
a judge or jury should not be 
permitted to substitute its decision 
“for the decision of a governmental 
body as to the reasonableness of 
planning activity conducted by that 
body.”!2 


The Heritage and Ascendancy of 
the Wong Dynasty 


This article explores the judicial 
heritage of “discretionary function” 
immunity as embraced in the 
Commercial Carrier decision and 
attempts to better define the scope 
of that immunity in Florida through 
an examination of the application of 
the doctrine in several of the foreign 
jurisdictions alluded to in the 
Commercial Carrier opinion. 

In justifying the court’s holding 


The New Status of 
Governmental Immunity 


that immunity for discretionary 
functions of government survives 
despite the absence of an express 
exception in §768.28 for such 
functions, Justice Sundberg, 
delivering the majority opinion in 
Commercial Carrier, cited 
examples of cases in other states 
which have recognized an implied 
exception for such functions even 
though no express exception existed 
in their waiver of immunity 
statutes. The first such example 
cited is the case of Weiss v. Fote'* in 
which the Court of Appeals of New 
York held that the City of Buffalo 
was not liable for injuries arising out 
of an intersectional collision 
allegedly caused by negligent 
design by the city in the “clearance 
interval” between the turning of 
traffic lights for east-west and 
north-south traffic. 

The court in Weiss said that in 
enacting the New York waiver of 
immunity statute!‘ the legislature 
intended to put an end to immunity 
of the state which derived from its 
status as a sovereign. The court said 
further the act did not place the 
state on a parity with private 
individuals in respect to all of its 
defenses, and that the city had the 
defense that its governmental 
planning body, in considering what 
the interval should be for the traffic 
lights, had passed on the very same 
question of risk as would ordinarily 
go to the jury; therefore, it would be 
contrary to the concept of 
separation of powers to present the 
question to a jury. 


KWIK-KOP 


Another case cited as an example 
of an implied discretionary 
function exception was the case of 
Evangelical United Brethren 
Church v. State! involving a claim 
against the State of Washington for 
destruction of buildings resulting 
froma fire set by a juvenile who had 
escaped from a state-run 
correctional institution. In this case, 
the Supreme Court of Washington 
held inter alia that the state was 
immune from liability for 
maintaining an “open program” at 
the correctional facility and for 
assigning the juvenile to that 
program. The court reasoned that 
the establishment and maintenance 
of the “open program” and the 
assignment of youths to that 
program required the exercise of 
discretion on the part of personnel 
of the state agency responsible for 
the program, and the exercise of 
that discretion could not be 
subjected to judicial scrutiny 
despite the broad waiver of 
immunity provisions of the 
Washington waiver statute!® since 
in applying the statute there is a 
point where “orthodox tort liability 


stops and the act of governing 


begins.”!7 

The third case cited in support of 
the implied discretionary function 
immunity exception to $768.28 
was Harris v. State!* in which the 
Court of Claims of Ohio held that 
the State Department of Mental 
Health and Mental Retardation was 
not liable for alleged negligence in 
releasing from custody a mental 
patient who later assaulted the 
plaintiff. The court said that the 
statute waiving the state’s immunity 
from liability suggested that “there 
must be an area, even if not too 
definitely marked out, where the 
rules applicable to the suits 
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between private persons are 
inadequate and do not provide 
sufficient breadth to encompass the 
problems which arise incident to 
the functioning of government.”!® 
The court said further that the valid 
exercise of discretion by 
government was held to be within 
that indefinite area where 
immunity still obtains despite the 
waiver statute. Thus, since the state 
officials in this case had validly 
exercised their discretion in 
releasing the patient, the state was 
held immune. 

In his brief explanation of the 
Weiss decision, Justice Sundberg 
pointed out that the New York 
court analyzed a line of cases 
predating their waiver statute 
which “rested immunity on the 
policy of maintaining the 
administration of municipal affairs 
in the hands of state or municipal 
executive officers as against the 
incursion of courts and juries’®° 
rather than upon the concept of the 
sovereignty of the government. 
Since this line of cases seems to 
represent the earliest ancestry of the 
“discretionary function” immunity 
recognized in the Commercial 
Carrier decision, several of them 
will be briefly examined here. 

First in the line of cases cited in 
Weiss is the case of Urquhart v. City 
of Ogdensburg*' in which the Court 
of Appeals of the State of New York 
denied liability for injuries 
sustained by reason of the plaintiff's 
fall on a city sidewalk. In that action 
the plaintiff alleged in essence that 
the plan of the sidewalk had been 
defective, resulting in the sidewalk 
sloping at a dangerous angle. The 
court declared as follows: 


The rule is well settled that where power is 
conferred on public officers or a municipal 
corporation to make improvements, such as 
streets, sewers, etc., and keep them in repair, 
the duty to make them is quasi judicial or 
discretionary, involving a determination as 
to their necessity, requisite capacity, 
location, etc., and fora failure to exercise this 
power or an erroneous estimate of the public 
needs, no civil liability can be maintained.” 


The rationale behind this rule is 
found in language quoted by the 
court from an opinion in the case of 
City of Lansing v. Toolan®: “Courts 
and juries are not to say [municipal 
corporations] shall be punished in 
damages for not giving to the public 
more complete protection; for. . . 
that would be to take the 
administration of municipal affairs 
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out of the hands to which it has been 
entrusted by law.’*4 

In four other early New York 
cases cited in Weiss, the courts 
followed the rule announced in 
Urquhart in holding that 
municipalities would not be liable 
for alleged negligence in the 
planning of construction of public 
improvements.25 

In 1917 Justice Cardozo 
approved the doctrine in Urquhart 
in delivering the majority opinion in 
the case of Stern v. International 
Ry. Co.2%* Although he found the 
Urquhart principle exonerating 
municipalities for errors in 
judgment in planning public 
improvements inapplicable to the 
facts in Stern because the case did 
not involve a public improvement, 
Justice Cardozo acknowledged the 
validity of the principle saying: 
Error of judgment alone does not carry 
liability with it for error of judgment alone is 
consistent with reasonable care. But failure 
to abate dangers which reasonable care 
could have revealed will charge the city with 
liability 2” 

In Barrett v. State of New 
York® an action was brought 
against the State of New York for 
losses alleged to have been due to 
negligence of the state in not 
properly protecting trees on the 
plaintiff’s land from destruction by 
wild beavers. The appellate court 
reversed the lower court’s 
judgment for the plaintiff on the 
basis that the state legislature had 
the power to make the laws 
protecting the beavers, which 
ultimately resulted in a beaver 
population thriving on the 
destruction of trees on the plaintiff's 
land. In exercise of its power 
through laws providing for 
protection of beaver and restocking 
the population of beaver the 
legislature had discretion and 
exercised “a governmental function 
for the benefit of the public at large 
and no one [could] complain of the 
incidental injuries that may 
result.”29 

These early cases cited in the 
Weiss decision as precedent for the 
recognition of a “discretionary 
function” immunity not abolished 
by New York’s statutory waiver of 
sovereign immunity apply the 
immunity primarily in the context 
of litigation challenging the 
reasonableness of the design of 
public improvements. Indeed, 
Weiss itself involves such an 
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improvement—traffic control 
signals. However, among the 
prolific progeny of the Weiss 
decision in the State of New York 
there are a number of cases which 
extend the application of 
discretionary function immunity 
for governments to cover situations 
not involving plans for public 
improvements.” 

In jurisdictions other than New 
York, the Weiss case has been cited 
repeatedly in support of decisions 
denying the liability of local and 


state governments for alleged 
negligence in the planning of public 
improvements.*! And _ several 
jurisdictions have applied the Weiss 
concept of discretionary function 
immunity to deny governmental 
liability in cases not involving such 
public improvements.*2 

In Commercial Carrier, Justice 
Sundberg made it clear that in 
Florida the scope of the application 
of the concept of exemption from 
tort liability for the exercise of 
certain discretionary governmental 
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The New Status of 
Governmental Immunity 


functions will not be limited to 
cases involving public improve- 
ments when he cited the case of 
Wong v. City of Miami® as a 
Florida decision which has already 
recognized the concept.*4 

The Wong case involved a suit 
against the City of Miami and Dade 
County by merchants whose 
property was damaged during a 
civil disorder which erupted in that 
city during the National Republican 
Convention there in 1968. The 
merchants had requested and 
received increased police 
protection in the area of their 
businesses, which bordered an area 
where a political rally was to be 
held. However, the police forces 
were subsequently withdrawn by 
order of the mayor confirmed by 
the order of the county sheriff, and 
the merchants’ stores were then 
damaged by participants in the 
rally. The merchants’ suit was 
predicated upon the theory that the 
removal of the police was a 
negligent act. The case reached the 
Florida Supreme Court by petition 
for certiorari. The court held that 
the city and county were not liable, 
saying that “[t]he sovereign 
authorities ought to be left free to 
exercise their discretion and choose 
the tactics deemed appropriate 
without worry over possible 
allegations of negligence. Here 
officials thought it best to withdraw 
their officers.”5 
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Sensitivity and Divine 
Guidance—Identifying the 
Imperial Family of Wong 


Although the immunity for 
discretionary governmental 
functions in Florida clearly is not 
limited in application to cases 
involving the planning of public 
improvements, neither is the 
immunity so broad in its 
applicability as to shield all of the 
various activities of government 
which involve the exercise of 
discretion.** Specifically, 
functions or activities of 
government are protected by the 
immunity is a matter which the 
court in Commercial Carrier leaves 
to the determination of the courts of 
Florida on a case-by-case basis.*" 

To assist the Florida courts in 
identifying the immune discre- 
tionary governmental functions, the 
court in Commercial Carrier 
adopted an analysis employed by 
the California Supreme Court in the 
case of Johnson v. State,* an 
analysis which distinguishes 
between decisions made at the 
“planning level” and those at the 
“operational level.” 

In the Johnson case a juvenile 
with known homicidal tendencies 
was placed by California’s Youth 
Authority in the custody of foster 
parents without notice to them of 
his “dangerous propensities.” His 
subsequent violent acts against one 
of his foster parents resulted ina suit 
against the state. The state claimed 
immunity under a California statute 
which provided in pertinent part 
that “a public employee is not liable 
for an injury resulting from his act 
or omission where the act or 
omission was the result of the 
exercise of the discretion vested in 
him, whether or not such discretion 
be abused.”*® The court found that 
this provision did not immunize the 
state from liability for the alleged 
negligence of the placement officer 
in failing to give the foster parents 
notice of the boy’s vicious 
tendencies because, while the 
omission may have involved a 
discretionary decision on the part of 
the officer, it was not such a basic 
policy decision or “planning” level 
decision as to result in immunity 
under the statute, but rather it was 
merely an “operational” level 
decision made in the ministerial 
execution of the “planning” level 
decision to parole the boy to the 
foster home. 


Under the Johnson analysis there 
must have been an actual policy 
decision, consciously balancing the 
danger of the risks involved against 
the advantages to be gained as to 
policy objectives, in order for the 
immunity to attach. And it is the 
level of this actual decision, rather 
than the level of the governmental 
officer or employee making the 
decision, which determines 
whether the governmental function 
involved is a “planning” level 
function insulated by immunity, or 
an “operational” level function, for 
which there is no immunity.*! 

The Johnson court told us that 
“planning” level functions are 
generally interpreted as_ those 
requiring basic policy decisions 
while operational level functions 
are those implementing policy.” 
But as to identifying “basic policy 
decisions” the court gives little 
guidance, saying: 


Admittedly, our interpretation will 
necessitate delicate decisions; the very 
purpose of ascertaining whether an official 
determination rises to the level of insulation 
from judicial review requires sensitivity to 
the considerations that enter into it and an 
appreciation of the limitations on the court’s 
ability to reexamine it.” 


The court, however, did suggest 
several factors which the judiciary 
might attune its sensitivity to, such 
as “the importance to the public of 
the function involved, the extent to 
which government liability might 
impair free exercise of the 
functions, and the availability to 
individuals affected of remedies 
other than suits for damages.”#4 
The Johnson analysis has been 
applied in a number of California 
cases and an examination of those 
decisions may be helpful to the 
Florida practitioner faced with the 
problem of sensitizing our courts to 
the existence or nonexistence of 
discretionary function immunity. 
Not being insensitive to the 
deficiencies inherent in the Johnson 
analysis, the court in Commercial 
Carrier recommended the use of a 
preliminary test which is set out in 
the Washington case of Evangelical 
United Brethern Church v. State, 
supra, as a tool for identifying acts, 
omissions or decisions which are 
involved in “planning” level 
functions and which, therefore, 
remain immune from tort liability. 
Four questions need to be 
answered under this test before an 
action can be classified as a 
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discretionary governmental 
process: 


(1) Does the challenged act, omission, or 
decision necessarily involve a basic 
governmental policy, program, or 
objective? 

.(2) Is the questioned act, omission, or 
decision essential to the realization or 
accomplishment of that policy, program, or 
objective as opposed to one which would not 
change the course or direction of the policy, 
program, or objective? 

(3) Does the act, omission, or decision 
require the exercise of basic policy 
evaluation, judgment, and expertise on the 
part of the governmental agency involved? 

(4) Does the governmental agency 
involved possess the requisite constitutional, 
statutory, or lawful authority and duty to do 
or make the challenged act, omission, or 


decision? 


If all four can be answered 
“clearly and unequivocally in the 
affirmative,” then the act, omission 
or decision can probably be 
classified as discretionary in nature. 
If one or more questions are 
answered in the negative then 
further investigation is necessary 
depending upon the case. 

The Washington court in 

Evangelical determined that “the 
legislative, judicial and purely 
executive processes of govern- 
ment,” including those discre- 
tionary acts and decisions that come 
within the purview of those 
processes could not be character- 
ized as tortious.‘7 Justice 
Sundberg cited as the court’s 
reasoning for this determination a 
quotation from the Evangelical 
case: 
The reason most frequently assigned is that 
in any organized society there must be room 
for basic governmental policy decision and 
the implementation thereof, unhampered by 
the threat or fear of sovereign tort liability, 
or, as stated by one writer “Liability cannot 
be imposed when condemnation of the acts 
or omissions relied upon necessarily brings 
into question the propriety of governmental 
objectives or programs or the decision of one 
who, with the authority to doso, determined 
that the acts or omissions involved should 
occur or that the risk which eventuated 
should be encountered for the advancement 
of governmental objectives.” 


The application of the 
preliminary test by the courts in 
Washington state to specific factual 
situations have involved a variety of 
settings. In order to have an idea as 
to the possible course of action in 
Florida, these cases should be 
examined.** One caveat should be 
noted, however. The various courts 
utilizing the preliminary test in 
Evangelical and the rationale in 
Johnson have sometimes reached 
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divergent opinions on what seem to 
be essentially similar facts. This 
could be expected because of the 
fundamental and underlying 
rationale used in the “separation of 
powers” approach, and stated by 
the California Supreme Court in 


Johnson, and quoted by 
Commercial Carrier: “[O]ur 
approach possesses the dispositive 
virtue of concentrating on the 
reasons for granting immunity to 
the governmental entity.”4° 

This type of approach is 
obviously one involving policy 
considerations, and presupposes a 
case-by-case examination of the 
facts of cases brought to the 


judiciary for review. 

After adopting the Johnson 
analysis and commending the 
utilization of the preliminary test in 
the Evangelical case, the court in 
Commercial Carrier recurred to the 
cases before it on appeal and held, 
inter alia, that neither the proper 
maintenance of a traffic sign at an 
intersection and the proper 
maintenance of “STOP” painted on 
the pavement, nor the maintenance 
of a traffic signal light, involved 
“broad policy or planning 
decisions.”” Thus discretionary 
function immunity did not obtain in 
either case and both were 
remanded to the trial court 
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! 371 So.2d 1010 (Fla. 1979). (Hereinafter 
referred to as Commercial Carrier). 

2? The court did not deal with personal 
immunity of individual governmental 
officers acting in their official capacity, 
specifically acknowledging in a footnote 
that “[t]his distinct principle of law is 
explored in such cases as McNayr v. Kelly, 
184 So.2d 428 (Fla. 1966), and Rivello v. 
Cooper City, 322 So. 2d 602 (Fla. 4 DCA 
1975)”. In the McNayr case, involving an 
action against a former county manager to 
recover damages for libel, the court held 
“that executive officials are absolutely 
privileged as to defamatory publications 
made in connection with the performance of 
the duties and responsibilities of their office 
to the same extent as such absolute immunity 
is afforded to members of the legislative and 
judicial branches of government.” In Rivello 
the district court held inter alia that a 
municipal judge was judicially immune from 
liability for revoking the plaintiff/appel- 
lant’s probation even if enforcement of the 
condition of probation at such time was in 
excess of the judge’s jurisdiction. 

3 371 So.2d 1010, at 1022. 

4 Weiss v. Fote, 7 N.Y. 2d 579, 167 N.E. 2d 
63 (1960); Evangelical United Brethren 
Church v. State, 67 Wash. 2d 246, 407 P. 2d 
440 (1965); State v. Harris, 48 Ohio Misc. 27, 
358 N.E. 2d 639 (Ct. Cl. 1976); Johnson v. 
State, 69 Cal. 2d 782, 447 P. 2d 352 (1968); 
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State v. Abbott, 498 P.2d 712 (Alaska 1972); 
Rogers v. State, 51 Hawaii 293, 459 P.2d 378 
(1969); Carroll v. State Road Commission, 27 
Utah 2d 384, 496 P.2d 888 (1972); Silver v. 
City of Minneapolis, 284 Minn. 266, 170 
N.W. 2d 206 (1969). 

5 Commercial Carrier Corp. v. Indian 
River County, 342 So.2d 1047 (Fla. 3d 
D.C.A. 1977) and Cheney v. Dade County, 
353 So.2d 623 (Fla. 3d D.C.A. 1977). 

6 Commercial Carrier Corp. v. Indian 
River County, 342 So.2d 1047 (Fla. 3d 
D.C.A. 1977). 

7 Cheney v. Dade County, 353 So.2d. 623 
(Fla. 3d D.C.A. 1977). 

§ 201 So.2d 70 (Fla. 1967). 

® Actually the governmental and 
proprietary distinction was not made in the 
Modlin case but existed long prior to the 
Modlin decision and was grafted onto the 
Modlin rule in later judicial refinements. 
Excellent discussions of the development of 
the rule and the difficulty experienced by the 
courts in applying it are contained in Knox, 
Mayor & Steinfeld, Abolution of Sovereign 
Immunity by Constitutional Amendment 
Proposed in Florida, THe MUNICIPAL 
Attorney 209 (July 1978), and in Seligman 
and Beals The Sovereignty of Florida 
Municipalities: In-Again, Out-Again, When- 
Again, 50 Fa. B. J. 338 (1976). 

10 353 So.2d 623, at 626. 

'! The actual language of the opinion at 
371 So.2d 1016 is “that Modlin and its 
ancestry and progeny have no continuing 
vitality subsequent to the effective date of 
section 768.28.” The opinion is not altogether 
clear as to whether the governmental 
immunity which was always deemed to have 
existed for legislative, quasilegislative, 
judicial and quasijudicial acts continues to 
have vitality after $768.28, but those acts, in 
all likelihood, would be immune as 
discretionary governmental functions under 
the Florida Supreme Court’s holding in 
Commercial Carrier; or the doctrine of 
respondeat superior may not be applicable 
because of the governmental officer’s 
personal immunity for such acts. 

12 371 So.2d 1010, at 1018. 


'3 Weiss v. Fote, 7 N.Y. 2d 579, 167 N.E. 


2d 63 
1 Court of Claims Act §8. 
'S Evangelical United Brethren Church v. 
State, 67 Wash. 2d 246, 407 P.2d 440 (1965). 
'® Wasn. Rev. Cope ANN. §4.92.090. 
17 407 P.2d 440, at 444. 


18 48 Ohio Misc. 27, 358 N.E. 2d 639 (1976). 


This case was erroneously cited as State v. 
Harris, 48 Ohio St. 2d 351, 359 N.E. 2d 67 
(1976) in the initial slipsheet opinion of the 
Florida Supreme Court. (Note: subsequent 
citations will be to the West reporter 
system). 

19 Harris v. State, 48 Ohio Misc. 27, 358 
N.E. 2d 639 at 641 (1976). 

371 So.2d 1010, at 1018. 

#191 N.Y. 67 (1883). 

2 Id. at 71. 

*3 37 Mich. 152 (Mich. 1877). 

Td. at 154. 

*5 Watson v. City of Kingston, 114 N.Y. 88, 
21 N.E. 102 (1889) (no liability for alleged 
negligent grading of street); Paine v. 
Trustees, Etc., of Delhi, 116 N.Y. 224, 22 
N.E. 405 (1889) (no liability for alleged 
negligent construction of a sewer grate in 
street); Pittman v. City of New York, 125 
N.Y.S. 941 (App. Div. 1910) (no liability for 
alleged negligent construction of stairway to 
public toilet); Treadwell v. City of Yonkers, 
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182 N.Y.S. 675 (App. Div. 1920) (no liability 
for alleged negligent construction of 


flagstone.) 
220 N.Y. 234, 115 N.E. 759, 2 A.L.R. 487 
(1917). 


87 Td. at 762. 

28 990 N.Y. 423, 116 N.E. 99 (1917). 

29 Td. at 100. 

3 See, e.g., Reid v. City of Niagara Falls, 
216 N.Y.S. 2d 850 (App. Div. 1961) (no 
liability for alleged negligence in permitting 
and failing to abate a fire hazard); Granger v. 
State, 218 N.Y.S. 2d 742 (App. Div. 1961) (no 
hability for alleged failure to revoke 
registration of uninsured vehicle); Rottkamp 
v. Young, 249 N.Y.S. 2d 330 (App. Div. 1964) 
(no liability for denial of building permit); 
Terrace Hotel Co. v. State, 259 N.Y.S. 2d 553 
Ct. Cl. 1965) (no liability for attempted 
appropriation of property under 
misconstruction of authority under statute); 
Gross v. State, 306 N.Y.S. 2d 28 (App. Div. 
1969) (no liability for alleged failure to reject 
a proposed corporate name which had 
already been taken by another corporation); 
Bellows v. State, 325 N.Y.S. 2d 225 (App. 
Div. 1971) (no liability for alleged failure to 
provide prisoner with medical and 
psychiatric treatment); Van Buskirk v. State, 
329 N.Y.S. 2d 381 (App. Div. 1972) (no 
liability for issuance of permit for private 
dam project); Bass v. City of New York, 330 
N.Y.S. 2d 569 (App. Div. 1972) (no liability 
for alleged failure to provide police 
protection); Jones v. State, 338 N.Y.S. 2d 738 
(App. Div. 1972) (no liability for alleged 
negligence in suppression of prison riot); 
Keele v. State Banking Dept., 399 N.Y.S. 2d 
408 (Ct. Cl. 1977) (no liability for alleged 
failure to properly supervise a bank which 
failed). (NOTE: State citations omitted). 

31 See, e.g., Cabell v. State, 430 P. 2d 34 
(Cal. 1967); Baldwin v. State, 491 P. 2d 1121 
(Cal. 1972); Smith v. Cooper, 475 P. 2d 78 
(Or. 1970); Breed v. Shaner, 562 P. 2d 436 
(Hawaii 1977); Donnelly v. Ives, 268 A. 2d 
406 (Conn. 1970); Hughes v. County of 
Burlington, 240 A. 2d 177 (N.J. 1968); 
Raisanen v. City of Milwaukee, 151 N.W. 2d 
129 (Wis. 1967). (NOTE: State citations 
omitted). 

32 See, e.g., Bergh v. State, 585 P. 2d 805 
(Ct. App. 1978) (no liability for Washington 
state’s reduction of salmon fishing season); 
Amelchenko v. Freehold Borough, 201 A. 2d 
726 (N.J. 1964) (no liability for alleged 
failure to remove snow from public parking 
lot); A & B Auto Stores of Jones St., Inc. v. 
City of Newark, 256 A. 2d 110 (Super. Ct. 
Law Div. 1969) (no liability for alleged 
negligent handling of racial riot, but 
statutory liability for riot damage). (NOTE: 
State citations omitted. 

33 237 So.2d 132 (Fla. 1970). 

34 371 So.2d 1010, at 1019. 

35 237 So.2d at 134. 

3% 371 So.2d 1010, at 1020. 

37 Td. at 1022. 

38 Johnson v. State, 69 Cal. 2d 782, 447 P.2d 
352 (1968). 

CaL. Gov't. Cope §820.2 (West). 

40 See Johnson v. State, 69 Cal. 2d 782, 447 
P.2d 352 at 361 (1968). 

41 Td. at 362. 

42 Td. at 360. 

43 Td. at 360. 

44 Id. at 357. 

45 Some examples of California decisions 
applying the analysis are: (a) Police officer’s 
investigation of collision which resulted in 
citizen being injured was not immune 
conduct. Decision to investigate was 
immune, manner of investigation was not. 
McCorkle v. City of Los Angeles, 74 Cal. 
Rptr. 389, 449 P. 2d 453 (1969); (b) Decision 
by Governor when to call out National 
Guard during riot is immune decision. 


Susman v. City of Los Angeles, 269 Cal. App. 
2d 803, 75 Cal. Rptr., 240 (1969); (c) 
Recommendation that child be declared a 
dependent child was basic policy decision, 
but decision as to maintenance, care or 
supervision of child or his placement in a 
particular home, is not. Elton v. County of 
Orange, 3 Cal. App. 2d 1053, 84 Cal. Rptr. 27 
1970); (d) Determination by state to issue 
ood forecasts is a discretionary function, 
while gathering, evaluating and 
disseminating flood ie information are 
administrative or ministerial duties. 
Connelly v. State, 3 Cal. App. 3d 744, 84 Cal. 
Rptr., 257 (1970); (e) Basic planning decision 
to put in intersection was immune, but 
supervision of intersection design after 
execution is operational and liability may be 
found when actual operation of planning 
decision is examined in light of changed 
physical conditions. Baldwin v. State, 6 Cal. 
3d 424, 99 Cal. Rptr., 145, 491 P. 2d 1121 
(1972); (f) Court found the following to be 
policy matters in an escaped prisoner case— 
deciding location of jail, fixing degree of 
security at facility, determining program for 
inmates, establishing general policy for 
operation of jail. Court indicated that 
negligent performance of obligations 
required to implement policy decisions are 
not immune. County of Sacramento v. 
Superior Ct. of Sacramento Co., 23 Cal. 
App. 3d 485, 100 Cal. Rptr., 422 (1972). 

46 371 So. 2d 1010, at 1022. 

47 Evangelical United Brethren Church v. 
State, 67 Wash. 2d 246, 407 P.2d 440, 444 
(1965). 

48 Some examples of Washington courts’ 
findings as to discretionary/non- 
discretionary functions include: (a) Referral 
of juveniles by authorities to juvenile cam 
did involve a policy decision, but camp’s 
reassignment of boys to same facility they 
had earlier escaped from without increased 
supervision was wholly ministerial. 
Eldredge v. Kamp Kachess Youth Services, 
Inc., 90 Wash. 2d 402, 583 P. 2d 626 (1978); 
(b) Investigation of criminal complaints by 
public officers is discretionary in absence of 
corrupt or malicious motives. Clipse v. Gillis, 
20 Wash. App. 691, 582 P. 2d 555 (1978); (c) 
Decision to prosecute or not prosecute laws 
involves a basic policy discretion. Walters v. 
Hampton, 14 Wash. App. 548, 543 P. 2d 648 
(1975); (d) Decision to initiate and/or 
maintain chase of speeding car does not 
involve basic policy discretion. Mason v. 
Bitton, 85 Wash. 2d 321, 534 P. 2d 1360 
(1975); (e) Failure to inspect workplace by 
state safety division did involve exercise of 
discretion. Loger v. Wash. Timber Products, 
Inc., 8 Wash. App. 921, 509 P. 2d 1009 (1973); 
(f) Failure of building inspector to follow 
ordinance-mandated duties was not immune 
conduct. Campbell v. City of Bellevue, 85 
Wash. 2d 1, 530 P. 2d 234, (1975); (g) Passage 
by city ordinance was discretionary act and 
immunity attaches despite ordinance 
subsequently being declared unconstitu- 
tional. J.S.K. Enterprises, Inc. v. City of 
Lacey, 6 Wash. App. 433, 493 P. 2d 1015 
(1972). 

4° 371 So.2d 1010, at 1021. 

5° 371 So.2d 1010, at 1023. The court also 
disposed of several procedural issues raised 
in the consolidated cases. It held the waiver 
of sovereign immunity under §768.28 is not 
limited to direct tort actions against the state, 
its agencies and subdivisions, but also 
applies to indirect actions for indemnity or 
contributions grounded on alleged tortious 
conduct of the government. Also, the court 
held that compliance with the provisions of 
§768.28(6), regarding the presentation of a 
claim in writing to the government is a 
condition precedent to maintaining a suit. 
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Conflicts of Interest 
in Dissolution 
Proceedings 


The following opinions 
promulgated by The Florida Bar 
Professional Ethics Committee 
relate to two kinds of “conflicts of 
interest” that may arise in 
dissolution of marriage pro- 
ceedings. Although these opinions 
will be printed again and 
distributed later with other 
opinions of the committee, they are 
presented here to assist attorneys in 
an area termed “the most difficult, 
‘ethically speaking” by The Florida 
Bar staff counsel. 


Advisory Opinion 78-12 


The fact situation of this inquiry 
involves a lawyer who represented 
a wife in a dissolution matter 
approximately ten years ago. 
Several years after the dissolution 
the parties remarried and they are 
now again involved in a dissolution 
proceeding. The inquiring attorney 
asks if he may now represent the 
husband in the pending action. He 
indicates that the wife, his former 
client, refuses to give her consent to 
the proposed representation. The 
attorney also states that there was 
absolutely no confidential 
information received from the wife 
in the prior proceeding which could 
in any way be detrimental to her 


Prepared by the office of staff counsel of 
The Florida Bar on behalf of the Professional 
Ethics Committee, Don Beverly, chairman; 
Robert W. Mead, Jr., vice chairman. 
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interests in the present action. 

It is the view of the committee 
that the attorney is precluded from 
representing the husband, 
regardless of the absence of 
confidential information obtained 
as a result of his prior representation 
of the wife. We adhere to ABA 
Informal Ethics Opinion 1125, in 
which a lawyer who merely 
consulted with the wife in a 
domestic relations matter was 
proscribed from representing the 
husband in a divorce proceeding 
initiated three years later. Although 
the lawyer may have no 
information from his first 
employment which could prove 
useful in the subsequent 
proceeding, taking the position 
adverse to his former clients 
would result in the definite 
appearance of impropriety in 
violation of Canon 9. In the light of 
the wife’s refusal to give her 
consent, it is clear that she will feel 
aggrieved by her former lawyer's 
representation of the husband. In 
order to maintain public 
confidence in the Bar, it is necessary 
not only to avoid actual 
impropriety but also the 
appearance of impropriety, which 
would be quite evident here if the 
attorney’s representation of the 
husband is permitted. 

One member of the committee 
dissents, stating that the appearance 
of impropriety, which in the 
absence of the wife’s consent does 
exist, is not significant enough to 
warrant prohibiting the attorney’s 
representation of the husband. It is 
the feeling of this member that 
there is a point in time when the 
prior representation of a client 
should no longer be held 
automatically to be adverse to the 
interests of that former client, and 
that an attorney should not be 
wedded to a client he has not 
represented for ten years. This 
member quotes our prior Opinion 
71-14, in which we found that “there 
can be situations wherein former 
representation is so unrelated in 
subject matter or so distant in time 
that the lawyer is not ethically 
barred from representation in 
opposition to the former client 
notwithstanding lack of consent.” 

He further urges that we apply 
the rule set forth in our prior 
Opinion 73-3, where the 
determinative factor was whether 
the lawyer would find himself in a 


position of using information 
obtained from his prior 
representation to the disadvantage 
of the former client. In that opinion 
we cautioned the attorney to be 
aware of the appearance of 
impropriety under Canon 9 but 
ruled that he was not prohibited by 
the Code from representing the 
husband solely by reason of his 
prior representation of the wife. 
The minority member would warn 
the attorney against the appearance 
of impropriety but would leave the 
resolution of the matter, based 
upon a knowledge of such 
appearance and the decision of 
whether privileged information 
could be used against the wife, to 
the attorney. 


Advisory Opinion 77-23 


A private attorney engaged by 
the State of Florida Department of 
Health and Rehabilitative Services 
inquires as to whether he may 
ethically represent two parties 
under the following circumstances: 
he was first engaged to represent 
wife A against former husband A in 
an action for child support owed by 
husband A to wife A. Husband A’s 
defense is that he has since 
remarried to wife B and_ is 
supporting her children because 
wife B is not receiving child support 
from her former husband, husband 
B. 

Subsequently, the same attorney 
was asked by the Department of 
Health and Rehabilitative Services 
through a request for legal 
assistance to represent wife B 
against husband B to obtain child 
support. At a meeting with the 
attorney she was accompanied by 
husband A. The inquiring attorney 
suggests that in both instances the 
client is the Department of 
Rehabilitative Services rather than 
the individual wives since in the 
first case, the rights of wife A have 
been subrogated to the Department 
and in the second instance, the 
rights of wife B are being enforced 
by the state by virtue of a power of 
attorney. 

A majority of the committee 
answers the inquiry in the negative 
both because of the appearance of 
impropriety and the actual or 
potential conflict. 

DR 5-105(E) provides: “A lawyer 
shall not continue multiple 
employment if the exercise of his 
independent professional judgment 
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on behalf of a client will be or is 
likely to be adversely affected by 
his representation of another client, 
except to the extent permitted 
under DR 5-105(C).” 

5-105(C) provides: “In 
situations covered by DR 5-105(A) 


and (B), the lawyer may represent 
multiple clients if it is obvious that 
he can adequately represent the 
interest of each and each consents 
to the representation after full 
disclosure of the possible effect of 


‘such representation on the exercise 


of his independent professional 
judgment on behalf of each.” 

The situation posed presents a 
potential and, quite probably, 
actual conflict. In representing wife 
A against former husband A, the 
Department through its attorney 


reports 


MEDFIELD CENTER 


Offering specialized treatment programs for 
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emotional, or related problems 


Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


Medicare and Champus approved 


Complete medicolegal evaluations and 


Theodore J. Machler, Jr., M.D. 
Medical Director 


John H. Mann, M.D. 
Assistant Medical Director 


Medical Staff Psychiatrists 
Alfred E. Fireman, M.D. 
Marcia Gordon, M.D. 
Paul Heim, M.D. 
Joseph B. Mitchell, M.D. 
Randall Pitone, M.D. 
Athanasios Stefopoulos, M.D. 
C. Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 


will be taking action that may have 
the effect of reducing husband A’s 
income or resources and thus 
adversely affect his ability to 
support wife B. In the second 
action, the Department would be 
seeking to obtain funds for wife B. 
The action against husband A 
would appear to be adverse to the 
interests of wife B. 

The majority of the committee 
does not believe that it can be said 
that “. . . it is obvious” that the 
lawyer for the Department under 
those circumstances can adequately 
represent the interests of both wife 
A and wife B even with full 
disclosure nor, under the 
circumstances, does it seem likely 
that such consent will be freely and 
knowingly given by the parties put 
in the position of having to seek the 
aid of the state agency in the first 
instance. In addition, there is a 
discernible potential for husband A 
during the attorney’s representation 
of wife B to attempt to influence the 
attorney with regard to husband A’s 
obligation to former wife A. 

Moreover, under Canon 9, the 
situation postulated may well 
present an appearance of 
professional impropriety. The 
practical effect of the action 
requested to be taken by the 
attorney would be for him to be 
handling two matters in one of 
which he would be acting for, and 
the other against, the interests of 
one party, wife B. 

A minority of the committee 
is of the opinion that the 
representation of wife B does not 
necessarily create a conflict of 
interest but that the attorney should 
be cautioned about the potential 
conflict and should advise the client 
of that potential at the time the 
representation is undertaken. 


Neuropsychology 


Laboratories 


Assessment of brain damage and 
consequent vocational, intellectual 
and personality deficits. 


West Broward Mental 
Health Services, 7380 
N.W. 5th St., Plantation, 
FL 33317 

ne: Telephone: 
(305) 324-8111 - Ext. 245 (305) 792-5030 


Highland Park 
General Hospital, 

1660 Northwest 7th Ct., 
Miami, FL 33136 

Tele; 
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Doing Good: The Limits of 
Benevolence. Willard Gaylin, Ira 
Glasser, Steven Marcus, and David 
J. Rothman. Pantheon Books, New 
York (1978). 171 pp. $2.95. 


One of the earliest and sagest 
(and most frustrating) pieces of 
advice received by this reviewer 
upon embarking on the practice of 
law was the admonition that it was 
not our professional role to help 
people solve their problems. That 
duty fell to other segments of 
society. Rather, our very different 
obligation as attorneys was to 
zealously advocate the legal merits 
of our clients’ cases. 

What was not told, but what 
circumstances and experience soon 
taught, was that the role of legal 
advocate would not infrequently 
bring one into unwilling conflict 
with the “helpers.” This antagonism 
between individual “legal rights,” 
on one hand, and the instrumen- 
talities and processes of society 
bent on “helping” the “helpless,” on 
the other hand, came as a rude 
awakening to a young idealist who 
believed that our capacity for doing 
good and our limits of benevolence 
were boundless. It would have been 
good to have had this book by 
Gaylin, et al., back then. It isa work 
of value for anyone who may ever 
be called upon represent 
society's “dependent”—the young, 
the old, the mentally ill and 
retarded, the handicapped, the 
infirm, the poor. In other words, it 
is a book from which every lawyer 
may profit. 

This book is interdisciplinary in 
both content and goals. It brings 
together separate essays by a 
psychoanalyst (Gaylin), a professor 
of English and comparative 
literature (Marcus), an American 
social historian (Rothman), and the 
executive director of the New York 
Civil Liberties Union (Glasser). It 
grew from a symposium sponsored 
by the New York Council for the 
Humanities, where these four men 
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of varied backgrounds and 
disparate outlooks met to explore 
their mutual interest in the theme of 
dependency. The totality of these 
essays aims at exposing and 
addressing that characteristic of 
today’s society which is the uneasy 
and pervasive tension between the 
helpless and their (ordinarily legal) 
advocates propounding theories of 
legal rights and protections, on one 
side, and those arms of the State — 
the mental institutions and insti- 
tutions for the retarded, the juvenile 
justice system, the nursing homes, 
the welfare system — purportedly 
dedicated to fulfilling the 
perceived needs of their willing or 
unwilling beneficiaries, on the other 
sidé. The book’s intended audience 
includes all who are concerned with 
the question of the interaction of the 
authority of the caretaker and the 
rights of the cared-for, and where 
one leaves off and the other begins. 

Gaylin uses the biological model 
of the caring parent (as might be 
expected of a psychoanalyst) to 
argue that certain forms of 
paternalism are natural and 
therefore healthy, and that we will 
pay a heavy price in terms of human 
neglect if we abandon too 
completely such a model. He cites 
much empirical research to support 
his thesis, as well as earlier theorists 
such as Freud. 

For Gaylin, there is a logical and 
necessary progression from (1) the 
child’s biological dependency on 
his parent to (2) the psychological 
dependency relationships among 
individuals to (3) social action 
based on the State as helper and the 
individual as needy. For him, 
imposing limits on the benevolent 
activities of the State (and such 
limits are usually imposed through 
legal challenges) leads not to 
enhancement of individual 
autonomy but to societal neglect. 
He warns, “When we neglect the 
weak and helpless, the disen- 
franchised and disadvantaged, we 
betray our loving nature and 
endanger the social future that 


depends on our caring.” 

Marcus traces the _ historical 
experience of dependency and 
poverty in England during the first 
part of the 19th century, and finds in 
the “reforms” in the English poor 
laws, as depicted in contemporary 
literature by such astute social 
observers as Dickens and 
Wordsworth, little to cheer him in 
what has happened in the past in the 
name of benevolence. He illustrates 
the vicious downward spiral of 
dependency, each well-intentioned 
State action deepening rather than 
erasing the pit of helplessness from 
which society’s needy could not 
escape. Yet despite this sorry lesson 
about perverse consequences 
flowing from benevolent motives, 
Marcus is not ready to disregard the 
notion that society can and should 
“do good” for its members. He 
admonishes the reader that, “We 
can degrade people by caring for 
them; and we can degrade them by 
not caring for them; and in matters 
such as these there are neither 
simple answers nor simple 
solutions.” His own answer is not to 
repress our caring instinct, but 
rather to protect vigilantly the 
dependent “from the unintended 
consequences of our benevolence 
and the incalculable consequences 
of our social good will.” 

“Social Policy in the Progressive 
Era” is the theme of historian 
Rothman’s contribution, and he 
shows how the failure of the 
“reforms” promoted by the 
progressives in 20th century 
America has led to a near-complete 
reversal in mood among today’s 
policy theorists. In earlier years, 
“reformers” were the good guys, 
and more attentive to the perceived 
“needs” of the disadvantaged than 
to their “rights”; greater political 
intervention was their panacea for 
society’s ills. But now, Rothman 
explains, “A new generation of 
reformers, drawn to an _ unpre- 
cedented degree from the ranks of 
lawyers and the dependent groups 
themselves, are pitting rights 
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against needs, or, to put it more 
broadly, are challenging the 
wisdom and propriety of an ideal of 
the state as parent and the 
dependent as child.” He describes 
the dominent social policy dialogue 
on dependency as follows: “If our 
predecessors were determined to 
test the maximum limits for the 
exercise of state power in order to 
correct imbalances, we are about to 
test the minimum limits for the 
exercise of state power in order to 
enhance autonomy.” 

The author of this book’s final 
chapter is an outspoken proponent 
of the modern skeptical approach. 
Glasser presents the brief for 
realizing the hopes of the new 
“rights” movement. He chooses to 
place his faith in lawyers and the 
adversary process to remedy the 
abuses of unbridled social 
institutions. His grand scheme 
would have each government 


activity evaluated on the basis of its — 


potential harm, rather than its 
possible benefit. Glasser’s essay 


belligerent, 


exemplifies the zeal and vigor that 
every lawyer should bring to each 
of his cases. Unfortunately, in 
attacking the excesses of social 
intervention, he reveals the excesses 
of his own stance, as where he 
suggests, “We should respond to the 
claims of social service 
professionals as if they were cops.” 
With statements like this uttered in 
seriousness, it is no wonder that 
Gaylin was led to remark 
sarcastically that he finally 
understood the motive impulse of 
the adversarial movement: to 
substitute for the hardnosed, 
and tough-minded 
psychiatrist the attention of the 
gentle, understanding, empathetic 
lawyer! 

This book, in overall tone, neither 
condemns nor deifies lawyers. 


Rather, the four men who have 
joined together in this ambitious 
project exhibit a strong sensitivity 
to the role that lawyers properly 
have to play in the social policy 
debate over the “needs” versus the 


“rights” of those who must depend 
upon others. The authors supply no 
ready answers, only questions. 
Some might term this a weakness, 
but in reality it is the book’s 
strength. It challenges each of us to 
contribute to the resolution of the 
debate. 

Rothman queries toward the end 
of his essay, “Will we as a society be 
able to recognize and respect rights 
and yet not ignore needs? Can we 
do good to others, but on their 
terms?” These are questions that we 
as lawyers would do well to 
address, and this concise, readable, 
and highly intelligent volume can 
aid substantially in the pursuit of 
our answers. 
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Public Advertising Program 
Expanded; Begins Second Year 


With the addition of 16 counties on 
the West Coast and in South Central 
Florida, The Fund has begun its second 
year of television advertising to the 
home buying and selling public. 


The 30-second ‘‘Easement’”’ 
commercial, widely acclaimed by 
attorneys in Southeast Florida, will air 
during the months of August, 
September and October for the first 
time on Tampa, Sarasota and Fort 
Myers television stations. The ad will 
run during the same months on Miami, 
Fort Lauderdale and West Palm Beach 
television. 


Newspaper advertising will also be 
used on a limited, spot basis on the 
West Coast. Two new print media ads 
have been developed to augment the 
award winning “Easement” and 
“Missing Heirs” ads. These ads appeared 
in some East Coast newspapers and the 
statewide subscription editions of 
TIME and NEWSWEEK magazines 
during the advertising program’s 
initial year. 


The new ads focus on a key aspect 
of lawyer service — legal counseling. 
One ad covers the value of an 
attorney’s full services throughout a 
legal transaction including legal advice 
and the attorney issued Fund title 
policy. The other ad deals with a 
prominent aspect of most house 
transactions — protection from 
termite damage. 


During this second year of news 
media advertising, the new ads will 
reach the public statewide through the 
Florida subscription editions of TIME 
and NEWSWEEK. Also, substantial 
newspaper advertising will be utilized 
in the Southeast Florida market. 


As the program progressed through 
the first year, an increasing number of 
home buyers and sellers began to take 
advantage of the consumer information 
offered. 
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Nova University’s new law school, the former headquarters for the Internationa 
Operating Engineers Union, will be known as Goodwin Hall Center for the Study 
of Law. A $3.2 million Fund owner policy was issued on the property by attorney 
Geoffrey Mombach of the Fund member firm Spear, Deuschle & Curran in 


Fort Lauderdale. 


Exposure to the television and 
newspaper advertising was increased 
with the publication of telephone 


directories throughout the _ state 
containing the toll free number for 
consumers. In addition, many of these 
directories have yellow page display 
advertising which explains the purpose 
of the toll free information number. 


Lawyers and consumers are finding 
The Fund’s comprehensive advertising 
campaign beneficial as competition 
from lay title company closing offices 
continues to accelerate. As one of the 
early advertising efforts of the legal 
profession, the program promises to be 
a forerunner of expanded information 
about lawyer services in view of the 
Supreme Court of Florida’s recent 
holding broadening guidelines on 
lawyer advertising. 


Fund Policy Issued on 
New Law School Property 


Some call the study of law a “paper 
chase,” but 550 law students at Nova 


The Fund — working for you with innovative public information programs 
~ to home buyers and sellers. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) _ 


University in Fort Lauderdale are 
more apt to call it an “asphalt chase.” 
They had been commuting to rented 
classroom space in the university’s 
science building in Davie, Florida — a 
long way from the heart of Broward 
County’s legal center, the courthouse 
in downtown Fort Lauderdale. 


In September, that long commute 
ended when Nova’s law school moved 
into a contemporary’ multistory 
building on five acres adjacent to Fort 
Lauderdale’s Snyder park — just 10 
minutes from the Broward County 
Courthouse. Formerly headquarters 
for the International Operating 
Engineers Union, the 64,000 
square-foot facility was acquired by 
Nova’s law school last April. It will be 
known as Goodwin Hall Center for the 
Study of Law. 


To protect title to the new Center, 
a $3.2-million policy was issued by 
Lawyers’ Title Guaranty Fund through 
attorney Geoffrey Mombach of Spear, 
Deuschle & Curran, a Fund member 
law firm in Fort Lauderdale. 
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The Role of ERISA in Dissolution 
Of Marriage Proceedings — A 


Startling Contradiction 


By Barbara L. Wolf 


Whether $400 billion worth of 
private retirement plan assets are 
reachable by some half million 
nonemployee spouses in annual 
dissolution proceedings is a 
question in flux and irresolution. 
Markedly enhancing such an 
attractive marital booty are 
dissolution proceedings in which 
the pension benefit provides the 
major marital asset. 


The congressional failure to 
clearly express its intent as to the 
rights of a nonemployee spouse in 
the retirement benefits of an 
employee spouse has resulted in a 
burgeoning conflict between 
traditionally state interests in 
assuring an equitable division of 
marital property and the 
diametrically opposed literal 
reading of ERISA’s mandate to 
protect plan assets for plan 
participants.! Exacerbating _ this 
tension is scant legislative history 
and lack of a United States 
Supreme Court decision construing 
the focal ERISA provisions. An 
attorney's interest should be 
heightened by an awareness that 
failure to include a _ husband’s 
pension benefits in a property 
settlement may subject the attorney 
to a weighty malpractice verdict.? 
Further, plan administrators face 
exposure to potential fiduciary 
liability and possible plan 
disqualification as a _ result of 
compliance with a court order 
awarding plan benefits to a 
nonemployee spouse. 


The apparently irreconcilable 


issues emanate from ERISA’s 
statutory framework designed to 
protect plan assets for the benefit of 
plan participants upon retirement 
through: (1) the antialienation 
provisions of ERISA’s §206(d) 
which require every plan _ to 
prohibit the alienation and 
assignment of plan benefits; and (2) 
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the preemption provisions of 
ERISA’s §514 which provide that 
Titles I and IV of ERISA preempt 
all state laws relating to ERISA 
covered plans.2 Although the 
Internal Revenue Service’s Chief of 
Employee Technical Branch has 
recently stated that the Service 
probably could not disqualify a 
plan for complying with a court 
order awarding plan benefits to a 
nonemployee spouse,‘ until such 
time as the United States Supreme 
Court’ proffers clear guidelines and 
until the federal government speaks 
definitively of these issues as 
applied to the private pension 
system the attorney must infer 
guidance from a rapidly evolving 
body of case law and state statutes. 

To date, the cases generally have 
upheld a nonemployee spouse's 
right to attach private pension 
benefits for purposes of alimony, 
child support and community 
property division. In concurrence 
with this trend, bills have recently 
been introduced into both the 
House of Representatives and 
Senate designed to except 
court ordered attachments of 
pension benefits for alimony, child 
support and community property 
divisions from ERISA’s anti- 
assignment and antialienation 
provisions.® This article is intended 
to indicate the direction of the law 
with respect to the above-noted 
issues and to offer guidelines to the 
attorney representing the employee 
spouse who may desire to or be 
compelled to allocate, in some 
manner, a portion of qualified 
retirement assets to a nonemployee 
spouse in a dissolution of marriage 
proceeding, as well as to the 
attorney representing the 
nonemployee spouse who may seek 
attachment of plan assets with 
respect to seeking alimony and 
child support payments and a 
property division. 


tax law notes 


The Evolving State of Law 


Proponents of attachment have 
pointed to an overall favorable 
congressional purpose revealing an 
intent not to ban legitimate state 
interests in maintaining the family, 
as gleaned from such sources as the 
legislative history of the 
Conference Committee of ERISA, 
and the analogous exemption 
sections of the Veterans Benefits 
Act, the Railway Retirement Act, 
the Social Security Act, and the 
Bankruptcy Act, all of which have 
been construed liberally in order to 
benefit the dependent spouse and 
children.’ Additionally cited to 
uphold an implied exception to 
ERISA’s antiassignment and 
preemption provisions are certain 
United States Supreme Court 
decisions which recognize state 
court jurisdiction over pension 
concerns where a legitimate state 
interest is at stake.§ As further 
support, such proponents have 
cited congressional passage of 42 
U.S.C. §659 which allows 
garnishment of federal pension 
benefits in order to enforce support 
obligations;® passage of Public Law 
93-647 which permits garnishment 
of Civil Service retirement funds in 
order to satisfy support 
obligations;!® and the recent 
passage of Public Law 95-366 which 
allows the Civil Service 
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Commission to comply with court 
orders specifically dividing pension 
benefits upon divorce." 
Pre-ERISA case precedent left no 
doubt that pervasive public policy 
grounds mandated an assignment 
of pension benefits in order to 
satisfy alimony, child support and 
community property claims.!* Post- 
ERISA community property state 
courts have sustained this trend by 
defining a nonemployee spouse's 
interest as that of “owner,” not of 
“assignee” or “creditor,” even in the 
nonvested portion of the pension 
benefit,!*> while most post-ERISA 
common law property state courts 
correspondingly have construed 
ERISA as prohibiting assignment to 
an ordinary business creditor but 
not to a divorced spouse. Despite 
the spreading trend of viewing 
retirement plan benefits as marital 
property designed to be equitably 


out-of-state residents. 


divided in dissolution proceedings, 
courts in Michigan, Texas and 
California have upheld ERISA’s 
antiassignment and preemption 
provisions,'* and plan administra- 
tors have continued to argue that 
antiassignment provisions preempt 
conflicting state court orders. 

e Community Property States. 
Of the eight community property 
states!5 which treat property 
acquired through the joint efforts 
during marriage as marital property 
equally divisible between husband 
and wife, California has 
experienced the most litigation 
concerning division of pension 
benefits in dissolution of marriage 
proceedings and generally has held 
that pension interests, whether or 
not vested, are divisible between 
the parties based on the proportion 
of years of marriage to years of 
accumulating pension benefits.' 
The United States Supreme Court 
recently reversed a California 
Supreme Court decision in 
Hisquierdo wv. Hisquierdo, and 
ruled that federally bestowed 
pension benefits contractually 
unenforceable under the Railroad 
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_ specifically preempted conflicting 


Retirement Act of 1974 are not 
community property for purposes 
of division to a nonworking spouse 
in a divorce action although such 
benefits may be attached to satisfy 
child support and alimony 
obligations.!7 The Court 
specifically distinguished Railroad 
Retirement Act benefits from 
contractually enforceable private 
pension benefits, thus offering little 
guidance on the ERISA anti- 
alienation and preemption issues 
relating to the latter. 

A California federal district court 
in Stone v. Stone'® recently has held 
that California community 
property laws are not preempted 
by §514(b) of ERISA, and do not 
conflict with antiassignment 
§206(d)(1) of ERISA. Finding that 
members of the employee’s 
families are within the class which 
ERISA intends to protect,!® the 
court cited the long-standing 
deference given to state courts in 
the area of domestic relations by 
Congress and the federal courts,”° 
and indicated its philosophy by 
relying on policy considerations 
such as “the basic purpose of 
ERISA is to protect the literally 
millions of people who depend on 
benefits from private pension plans 
for financial independence after 
retirement,’2! and that “the 
employee spouse may have to make 
sacrifices in order to honor his 
obligation to his wife under the 
community property laws, but 
Congress deferred to the decision 
of the states that this sacrifice is 
necessary and proper.’22 A 
subsequent California appellate 
court decision extended this 
philosophy by directing a pension 
fund to pay a nonemployee spouse 
directly in order to eliminate 
subsequent collections problems 
potentially arising through the 
husband.** However, Francis v. 
United Technologies Corp.,4 a 
decision subsequent to Stone from 
the same district court, sharply 
disagreed with the reasoning in 
holding that ERISA 


California community property 
laws and that the divorced spouse’s 
claims were thwarted since she was 
without standing to sue, being 
neither a fiduciary participant nor 
beneficiary of the plan. 

e Common Law Property States. 
Forty-two common law property 
states are split between: (1) 33 
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“equitable distribution” states 
entitling both spouses to a share in 
marital property which includes 
pension benefits upon divorce; and 
(2) the District of Columbia and 
eight title states, including New 
York and Florida, which limit the 
employee spouse’s obligation to 
support and entitle the legal 
titleholder to all property in a 
dissolution of marriage proceeding. 
New Jersey most actively reflects 
the progressive trend by statute and 
court decision to require ll 
property acquired during marriage, 
regardless of source, to be 
equitably divided during divorce. 
A growing number of | states 
including Wisconsin and 
Connecticut2® have similarly 
included pension interests in the 
determination of marital property 
and have allowed garnishment of 
pension benefits to satisfy support 
obligations. Most recently, on 
January 29, 1979, the Second 
Circuit Court of Appeals found an 
implied exception to the 
antialienation and antiassignment 
provisions of ERISA, and upheld a 
Connecticut state court’s order of 
garnishment of pension benefits to 
satisfy alimony and child support.2” 
Pension benefits in title states are 
not included in marital property 
subject to division upon dissolution 
of marriage, but are included in the 
employee spouse’s separate 
property against which support 
payments and alimony are 
measured. Proponents of equitable 
division statutes argue that the 
advent of no-fault divorce with its 
concomitant change of alimony’s 
character as a “sometime thing” 
mandates a reevaluation of marital 
property and the inclusion of 
pension benefits into marital 
property which must be subject to 
equitable division in title states. 
Of the title states, New York has 
experienced the most litigation 
regarding the antialienation issue in 
dissolution proceedings. A series of 
New York trial court decisions have 
recently ruled that: (i) a 
nonemployee spouse seeking to 
enforce a court order for alimony is 
not a “creditor” under ERISA’s 
antialienation provisions but is “one 
who is seeking her natural and 
statutory rights as a former wife”;28 
(ii) that the subjection of pension 
benefits to a payroll deduction 
order is consistent with the 
objectives of ERISA;%9 (iii) that 
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Congress recognized ERISA’s 
purpose as securing the support and 
continued well-being of the 
dependents and beneficiaries of the 
employee, as well as of the 
employee himself;* and (iv) that a 
husband cannot shield his assets 
behind the barrier of a pension fund 
in order to escape his valid support 
obligations.*! Citing the California 
federal district court decision in 
Stone v. Stone, the Eastern and 
Southern District Courts of New 
York recently have held that the 
antialienation provisions of ERISA 
were never meant to encroach upon 
the enforceability of family support 
obligations and that ERISA was 
intended to protect the entire 
family unit.*2 


In contrast to New York, Florida 
has experienced no_ recorded 
litigation of the effect of ERISA’s 
preemption and antialienation 
provisions in dissolution 
proceedings. Nonetheless, the 
attorney may be guided by the few 
Florida pension garnishment 
decisions which, although 
unrelated to specific ERISA 
provisions, may provide 
precedential authority concerning 
Florida’s judicial philosophy 
toward the enforcement of support 
rights until such time as an 
ERISAmotivated decision is 
ultimately litigated in Florida. 


In City of Miami v. Spurrier, the 
Third District Court of Appeal 
ruled that the Miami City Municipal 
Employees’ Retirement System 
was subject to garnishment for 
alimony and child support, 
notwithstanding an antigarnish- 
ment city ordinance. The court 
cited F.S. §61.12, authorizing 
attachment or garnishment of 
amounts due for alimony and child 
support, and further cited City of 
Jacksonville v. Jones,*4 for the 
philosophy that the public policy of 
Florida requires the enforcement of 
judicial orders providing for 
payment of support. In reaching its 
decision, the court specifically 
adopted the reasoning expressed in 
certain pre-ERISA pension 
garnishment decisions of 
California,3> Michigan,*® the 
District of Columbia,37 New 
New York?® and 
Wisconsin,*® all of which upheld 
garnishment of pension funds on 
public policy grounds similar to the 
following: 


The purpose of exemptions is to relieve the 
person exempted from the pressure of 
claims hostile not only to his own essential 
needs but also to that of his dependents. But 
the purpose cannot be one relieving him of 
familial obligations . ... The husband’s duty 
is to share his pension benefits with his 
wife.4! 


The First District Court of Appeal 
similarly has acknowledged a 
nonemployee spouse’s right to 
invade pension benefits for 
“support,” whether generated by 
court order in a community 
property state or a common law’ 
state, by holding that liquidated 
arrearages due a nonemployee 
spouse under a Texas divorce 
decree can be considered 
“alimony” for purposes of securing 
an attachment of federal pension 
funds under 42 U.S.C. §659.42 

In the 1978 session of the Florida 
Legislature, Chapter 78-339,*3 Laws 
of Florida, was enacted to amend 
F.S. §61.08 to require a divorce 
court to consider various factors 
such as homemaking, child care and 
career building services in_ its 
determination of alimony. While 
the Florida alimony determination 
statute, as amended, is far distant 
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from a_ statute providing for 
equitable distribution of property, 
the amendment could significantly 
extend a nonemployee spouse’s 
support rights which may 
ultimately look to the employee 
spouse’s pension benefits for 
satisfaction. 


Valuation, Tax and Procedural 
Considerations 


When an attorney negotiates a 
dissolution of marriage settlement 
anticipating utilization of pension 
funds as a potential source of 
satisfying support obligations, 
considerations arise including 
valuation of plan assets, income tax 
consequences to recipients of plan 
distributions, and joinder of plan 
administrators in dissolution 
proceedings in order to ensure 
payment of plan benefits. Pursuant 
to a dissolution of marriage court 
order, a nonemployee spouse can 
receive an interest in pension 
benefits basically in one of three 
ways: (i) when retirement is near, 
by reserving jurisdiction until 
retirement and dividing the actual 
monetary benefits when received; 
(ii) when retirement is distant, by 
currently assigning assets of 
equivalent value to the nonem- 
ployee spouse and awarding the 
pension benefit to the employee 
spouse; or (iii) by currently dividing 
the pension interest itself. 

e Valuation. Attachment or 
division of pension funds in either 
alternative requires a current 
evaluation of plan benefits as they 
exist at the time of the dissolution 
proceedings. A participant in either 
a defined contribution or a defined 
benefit pension plan may request 
annually from the plan admini- 
strator a statement of his total 
benefits and nonforfeitable pension 


rights accrued to date. The value of 
an employee’s present accrued 
interest in a defined contribution 
plan, (i.e., profit sharing plan or 
money purchase pension plan), is 
reflected by his individual account 
balance. Determining the present 
value of an employee’s accrued 
vested interest in a defined benefit 
plan involves substantial 
calculations by a qualified actuary 
who must compute an employee’s 
present accrued benefit to date and 
his projected future benefit at 
retirement based upon certain 
factors such as future interest rates, 
early retirement options, group 
mortality tables, early termination 
dates, and increased compensation. 
If a plan administrator receives a 
valuation request of plan benefits 
from an employee, beneficiary or 
trustee, ERISA requires him to 
disclose the benefit valuation to the 
requesting party.44 However, if a 
valuation request is made by any 
other person (i.e., nonemployee 
spouse), a plan administrator may 
require a subpoena duces tecum 
before providing such valuation 
information. 

e Income Tax Consequences of 
Division of Plan Benefits 


1. Trade-Off of Equivalent — 


Assets. Allocating plan benefits to 
an employee spouse and assets of 
equivalent value, such as a house, to 
a nonemployee spouse incident to a 
dissolution of marriage proceeding 
will result in no immediate tax 
consequences to either party for the 
employee spouse will pay taxes on 
plan benefits as he subsequently 
receives them at retirement age and 
the nonemployee spouse will pay 
taxes on any subsequent disposition 
of those assets which she receives. 
Considerable leeway for 
negotiations may arise if an 
employee spouse is reluctant to 
accept an asset taxable at ordinary 
income tax rates which he may 
regard as an “expectancy” only to 
be actually enjoyed if he lives until 
retirement age, while a 
nonemployee spouse receives 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 


1317 Poinciana Ave. CLARENCE S. BRUCE (813) 334-0810 
If no ans. call (813)334-1338 


FORT MYERS, FLA. 33901 


immediate tangible assets of 
equivalent value taxable at capital 
gains rates.4* When a disparity in 
value precludes an equivalent 
trade-off between other assets and 
the plan interest, a present division 
of plan assets may be achieved by 
any one of three further 
alternatives: a withdrawal from the 
plan, a loan from the plan, or a plan 
termination. 

2. Withdrawals. Strict prohibit- 
ions against withdrawals of 
employer contributions in pension 
plans prevent an employee spouse 
from withdrawing any part of his 
pension benefits except his own 
voluntary contribution and _ that 
may be withdrawn without penalty 
only if he is at least 50 percent 
vested in his pension benefit.** 
However, profit sharing plans 
which contain provisions allowing 
for withdrawals during employ- 
ment upon a showing of hardship 
can provide for withdrawal of an 
employee’s accrued vested benefit 
of all employer and employee 
contributions and plan earnings. 
Such a withdrawal will be taxable 
as ordinary income in the year 
received subject only to normal 
five-year income averaging rather 
than favorable 10-year averaging 
available for lump sum distribu- 
tions, unless the employee spouse is 
age 59 1/2 or has terminated his 
employment and other strict 
statutory requirements for lump 
sum distributions under IRC 
§402(a)(4) are met. If the 
withdrawal qualifies as a lump sum 
distribution under IRC §402(e), the 
employee spouse can elect to defer 
immediate tax and roll over the 
distribution into a qualified 
Individual Retirement Account 
(IRA) pursuant to IRC §§402(a)(5) 
and 408. Without incurring any 
current tax liability, the employee 
spouse can then transfer a portion 
or all of the IRA pursuant to a 
“divorce decree” or “written 
instrument to such divorce” under 
IRC §408(d)(5) to a nonemployee 
spouse who will then be the owner 
of the transferred portion of the 
IRA and can then withdraw those 
amounts after attaining age 59 1/2 
without incurring the normal 10 
percent penalty tax on premature 
distributions. Any amounts 
receivable as withdrawals will be 
taxable as “personal service 
income” subject to the 50 percent 
maximum tax rates and will further 
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be subject to the normal five-year 
income averaging provision unless 
the withdrawal qualifies as a lump 
sum distribution subject to the 10- 
year forward averaging provisions. 

3. Loans “Participant loans” 
available to the extent of an 
employee’s vested interest in a plan 
provide a further alternative for 
funding the interest of a 
nonemployee spouse‘? without 
incurring any immediate income 
tax liability. Upon executing a 
promissory note to the plan trustee, 
payable at reasonable interest rates, 
the employee spouse will receive a 
personal income tax deduction for 
the amount of interest he pays to the 
trust, the interest income received 
by the trust will be tax-free, and the 
employee’s repayment of the loan 
will constitute, in effect, a 
repayment to himself. 

4. Plan Termination. An extreme 
solution, available only to those 
employee spouses who own or 
control a business is a_ plan 
termination, followed by 
establishing a roll over IRA of the 
distribution in order to avoid 
current taxation as ordinary 
income.* A subsequent tax-exempt 
transfer of the IRA or a portion of 
the IRA to the nonemployee spouse 
can then result with the attendant 
consequences as discussed above.*® 
However, drawbacks to this 
solution include forfeiting the 
benefits of IRC §402 10-year 
averaging treatment, potentially 
adversely affecting prior tax 
deductions, and limiting future 
contributions to the annual 
allowable IRA deduction in lieu of 
establishing a new plan.*° 

Procedural Considerations. 
Failure to join a plan administrator 
or trustee as party defendant in a 
dissolution of marriage proceeding 
will necessitate subsequent 
litigation in order to determine the 
equities, rights and liabilities of the 
parties and in order to enforce 
payment of plan benefits to a 
nonemployee spouse. Upon notice 
of joinder, a plan administrator's 
fiduciary responsibility will 
obligate him to actively participate 
in the action by raising objections to 
his complying with the grant of 
rights to a nonemployee spouse 
including: inconsistency with the 
plan, ERISA and the Internal 
Revenue Code resulting in potential 
plan disqualification;®! probable 
fiduciary liability because of failure 
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to comply with the “exclusive 
purpose” requirement of ERISA;52 
and insufficiency of the 
employee-spouse’s benefit because 
of failure to account for such 
contingencies as future forfeiture 
allocations, alternative annuity 
elections, and restricted time and 
manner of payout forms. Upon 
receipt of a court order awarding 
plan benefits to a nonemployee 
spouse and if not previously joined 
in a dissolution action, a plan 
administrator can best avoid 
fiduciary liability by depositing the 
pension benefits in court in the 
nature of an interpleader and 
requesting the court to adjudicate 
the rights of the parties.*° 


Conclusion 


The increasing trend of statutory 
and judicial authority throughout 
the United States has been to carve 
out an implied exception to 
ERISA’s antialienation and 
preemption provisions in favor of 
the dependent spouse and children. 
This national impetus to grant rights 
to a nonemployee spouse in the 
pension benefits of an employee 
spouse, coupled with the judicial 


philosophy expressed by Florida 
courts in non-ERISA pension 
benefit decisions, and the 
concomitant and expanding 
proattachment position as reflected 
by such states as New York is likely 
to provide an_ effective and 
persuasive negotiation tool for 
Florida attorneys representing a 
nonemployee spouse. However, 
until such time as Congress or the 
United States Supreme Court has 
interpreted the intent of the 
disputed provisions of ERISA, or 
until the Florida Supreme Court has 
ruled in favor of a nonemployee 
spouse’s interest in the pension 
benefits of an employee spouse, 
Florida’s traditional position as a 
title state which awards property to 
the spouse who holds legal title is 
likely to continue to provide a 
formidable negotiation tool in the 
hands of a Florida attorney 
representing an employee spouse 
who intends to resist attachment of 
his pension benefits. oO 
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By Peter Reed Corbin 


In Teamsters v. United States, 
431 U.S. 324, 14 FEP Cases 1514 
(1977), the Supreme Court of the 
United States held that facially 
neutral seniority systems are “bona 
fide” under Title VII of the Civil 
Rights Act of 1964! even though the 
seniority systems perpetuate the 
effects of past employment 
discrimination. Although this 
landmark decision already has had 
a profound impact on the area of 
employment discrimination law, it 
left unanswered a vitally important 
question: Are seniority systems 
which are facially neutral and 
“bona fide” under Title VII, 
immune from attack under the Civil 
Rights Act of 1866 (§1981)?2 

The Supreme Court recently had 
an opportunity to shed consider- 
able light on this matter when it 
granted certiorari in a Ninth Circuit 
decision, Davis v. County of Los 
Angeles, 566 F.2d 1334, 16 FEP 
Cases 396 (9th Cir. 1977) .3 Although 
the specific issue presented in this 
case was whether cases under §1981 
require proof of a racially 
discriminatory intent or purpose 
(and did not involve a seniority 
system), the case nonetheless was 
expected to clarify substantially the 
relationship between Title VII and 
§1981. The Ninth Circuit majority 
had held that there was “no 
operational distinction . . . between 
liability based upon Title VII and 
§1981.5 However, to the chagrin of 
those following the case, the 
Supreme Court, in an opinion dated 
March 27, 1979, “decided not to 
decide” the issue before it, and 
vacated the Ninth Circuit’s decision 
on the ground that the entire 
controversy was moot.$ In addition, 
the Supreme Court had an 
opportunity to face squarely the 
$1981 seniority system issue in 
Johnson v. Ryder Truck Lines, Inc., 
575 F.2d 471, 17 FEP Cases 571 (4th 
Cir. 1978), in which the Fourth 
Circuit held, for reasons discussed 
more fully below, that a seniority 
system “bona fide” under Title VII 
was also lawful under $1981. 
However, the Court again avoided 
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the controversy when it denied 
certiorari on April 2, 1979.7 

The Supreme Court’s refusal to 
resolve this issue is unfortunate 
since the treatment of $1981 among 
the circuits is far from uniform. 
However, rather than trying to 
predict how the Supreme Court 
might resolve the issue, the purpose 
of this article is to discuss the 
various approaches taken among 
the circuits, and to try to piece 
together what seems to be the 
prevailing view. 


The Teamsters Case 


In Teamsters, the Supreme Court 
based its holding primarily upon its 
interpretation of §703(h) of the Act, 
which provides in part: 

“Notwithstanding any other provision of 
this title, it shall not be an unlawful 
employment practice for an employer to 
apply different standards of compensation, 
or different terms, conditions, or privileges 
of employment pursuant to a bona fide 
seniority or merit system . . ., provided that 
such differences are not the result of an 
intention to discriminate because of race, 
color, religion, sex, or national origin. . . .* 


In other words, the Court found 
that a facially neutral seniority 
system, which applies alike to both 
blacks and whites, is “bona fide” 
within the meaning of §703(h) of 
Title VII, despite the fact that the 
system may perpetuate the effects 
of past discriminatory practices. 
The Court did leave open one 
possible avenue of relief for a 
plaintiff, by recognizing that sucha 
seniority system would still be 
unlawful if it could be shown that it 
had a “discriminatory purpose” or 
had its “genesis” in racial 
discrimination. Although the 
specific holding in the case refers 
only to the perpetuation of pre-Act 
discrimination, it is clear from the 
Court’s opinion, both in Teamsters 
and its companion decision in 
United Air Lines, Inc. v. Evans, 431 
U.S. 553, 14 FEP Cases 1510 (1977), 
that $703(h) also protects a seniority 
system perpetuating the effects of 
post-Act discrimination.’ Post-Act 
discriminates, the Court found, 
could obtain adequate “make 
whole” relief (including backpay 


lobor law 


and retroactive seniority), without 
attacking the legality of the 
seniority system itself.!® 

In interpreting §703(h), the 
Supreme Court was very much 
influenced by the legislative history 
which led to its inclusion in the 1964 
Act. In the Court’s view, Congress 
intended Title VII to have no effect 
on established seniority rights, but 
rather would require primarily that 
future vacancies be filled on a 
nondiscriminatory basis. After 
reviewing this section’s legislative 
history in detail, the Court 
concluded: 


In sum, the unmistakable purpose of $703 
(h) was to make clear that the routine 
application of a bona fide seniority system 
would not be unlawful under Title 
VII. As the legislative history shows, 
this was the intended result even 
where the employer’s pre-Act dis- 
crimination resulted in whites having 
greater existing seniority rights than 
Negroes. Although a seniority system 
inevitably tends to perpetuate the effects of 
pre-Act discrimination in such cases, the 
congressional judgment was that Title VII 
should not outlaw the use of existing 
seniority lists and thereby destroy or water 
down the vested seniority rights of 
employees simply because their employer 
had engaged in discrimination prior to the 
passage of the Act.!! 


In rendering its landmark decision, 
the Court conceded that it was 
adopting a view counter to what 
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previously had been the great 
weight of authority.!? 


Since Teamsters involved only 
the application of Title VII, and not 
$1981, there have been numerous 
attempts to circumvent the 
Supreme Court’s decision through 
use of the 1866 Act. Most of these 
attempts have not met with much 
success. Perhaps the most simplistic 
argument in this regard has been the 
idea that §703(h) is a limitation only 
upon Title VII, and not upon §1981. 
However, the principal argument 
advocated by most plaintiffs has 
placed primary reliance upon the 
Supreme Court’s decision in 
Johnson v. Railway Express 
Agency, Inc., 421 U.S. 454, 10 FEP 
Cases 817 (1975). In this case, the 
Court, in the midst of holding that 
the timely filing of a charge with the 
Equal Employment Opportunity 
Commission under Title VII does 
not toll the running of the 
applicable statute of limitations in 
§1981 claims, also found that: “. . . 
the remedies available under Title 
VII and under $1981, although 
related, and although directed to 
most of the same ends, are separate, 
distinct, and independent.” 
(Emphasis added)!% 


In other words, the crux of this 
argument is that since §1981 is a 
“separate, distinct and indepen- 
dent” remedy, and since Congress 
did not intend to limit a party’s right 
to seek relief under the 1866 Act by 
passage of Title VII, then the pre- 
Teamsters line of cases finding a 
seniority system violative of §1981 
if it perpetuated past discrimina- 
tion, was not affected by 
Teamsters.'4 This argument has 
some support in the legislative 
history previous to the passage of 
the 1964 Act. An amendment 
offered by Senator Tower which 
would have made Title VII 
exclusive means by which any 
federal agency could seek relief for 
employment discrimination, was 


defeated by a vote of 59 to 29.5 In 
addition, in considering the 1972 


amendments to Title VII, the 


Senate rejected another amend- 
ment that would have deprived a 
claimant of suing for employment 
discrimination under §1981.'® 


The Circults Differ 


However, the only circuit which 
appears to have accepted this 
argument is the Third Circuit. In 
Bolden v. Pennsylvania State 
Police, 578 F.2d 912, 17 FEP Cases 
687 (3d Cir. 1978), the Philadelphia 
court found that, in passing §703(h) 
of Title VII, Congress did not 
intend “to circumscribe the 
remedial powers of the federal 
courts” under §1981.!7 In reaching 
this decision, however, the court 
was confronted with a_ highly 
unusual factual situation which no 
doubt contributed to the result 
reached and may well limit future 
application of the case. It is 
significant to note that the court did 
not rule upon the lawfulness of a 
seniority system under §1981, but 
rather merely affirmed the denial of 
pendente lite relief sought by a 
union intervenor which was 
attempting to utilize Teamsters to 
gain relief from the _ seniority 
aspects of a previously entered 
consent decree (in an _ action 
initiated under §1981). 

Other circuits have disagreed 
with the Third Circuit’s view of 
§1981, but their reasons for 
disagreeing have often differed. 
Perhaps the most commonly 
recognized flaw in that view of 
§1981 has been that it confuses the 
distinction between procedure and 
substantive law. In other words, 
even though Johnson v. Railway 
Express Agency, Inc., held that 
$1981 is a “separate, distinct and 
independent” avenue of relief, this 
does not necessarily mean that the 
substantive aspects of Title VII and 
§1981 should be interpreted 
inconsistently. Indeed, in 
Alexander v. Gardner-Denver Co., 
415 U.S. 36, 7 FEP Cases 81 (1973), 
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the Supreme Court recognized that 
the relationship between the two 
statutes was “parallel” and 
“overlapping.” 


The Fourth Circuit in Johnson v. 

Ryder Truck Lines, Inc., was the 
first circuit to meet this issue head- 
on after Teamsters. In this case, the 
court was confronted with a 
seniority system which was a virtual 
carbon copy of that presented in 
Teamsters, except that the plaintiffs 
had alleged §1981 as an alternative 
source of relief. After finding that 
the seniority system was “bona 
fide” under Title VII in light of 
Teamsters, the court went on to 
comment on §1981 as follows: 
. . . [NJothing in Johnson suggests that a 
practice lawful under Title VII can be held 
unlawful under $1981 . . . Johnson gives no 
indication . . . that Congress intended to 
create conflicting and contradictory 
standards for determining what constitutes 
illegal discrimination.'® 

The court then went on to find 
that the facially neutral seniority 
system was lawful under §1981 
since that Act “confers on black 
persons only the same _ rights 
possessed by white persons.”?° 
Subsequent to this decision, the 
Fifth Circuit, in Pettway ov. 
American Cast Iron Pipe Co., 576 
F.2d 1157, 17 FEP Cases 1712 (5th 
Cir. 1978), followed the Fourth 
Circuit’s lead (and disagreed with 
the Third Circuit’s Bolden decision) 
in ruling that a seniority system 
“bona fide” under Title VII remains 
so under §1981.?! 

Even before Teamsters, 
however, the notion that the 
substantive aspects of Title VII and 
§1981 should be interpreted 
consistently had considerable 
weight. For instance, in Waters v. 
Wisconsin Steel Works, 502 F.2d 
1309, 8 FEP Cases 577 (7th Cir. 
1974), cert. denied, 425 U.S. 997, 12 
FEP Cases 1335 (1976), the Seventh 
Circuit recognized that: 


...[I]n fashioning a substantive body of law 
under section 1981 the courts should, in an 
effort to avoid undesirable substantive law 
conflicts, look to the principles of law 
created under Title VII for direction.®” 


In that case, after finding that a 
“last hired last fired” seniority 
system was proper under Title VII, 
the Chicago court found that it was 
also not violative of §1981.2 The 
Fourth Circuit, in Patterson v. 
American Tobacco Co., 535 F.2d 
257, 12 FEP Cases 314 (4th Cir.,) 
cert. denied, 429 U.S. 920, 13 FEP 
Cases 1808 (1976), and the Second 
Circuit, in Chance v. Board of 
Examiners, 534 F.2d 993, 11 FEP 
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Cases 1450 (2d Cir.), modified on 
rehearing on other grounds, 534 
F.2d 1007, 13 FEP Cases 150 (2d 
Cir. 1976), cert. denied., 431 U.S. 
965, 14 FEP Cases 1822 (1977), 
subsequently cited the Sixth 
Circuit’s Waters decision with 
approval and for the same 
proposition.” 


“Implied Repeal” Argument 


In addition to the general policy 
argument that Title VII and §1981 
should be interpreted consistently 
to avoid undesirable substantive 
law conflicts, a second argument 
which has received some attention, 
but not much support, is the theory 
that, when ongress enacted 
ei) of Title VII, it partially and 
impliedly repealed §1981. 
However, the Fourth Circuit 
expressly rejected this approach in 
Johnson, and the Third Circuit did 
likewise in Bolden. The Sixth 
Circuit previously had rejected it in 
Long v. Ford Motor Co., 496 F.2d 
500, 7 FEP Cases 1053 (6th Cir. 
1974). It is the Second Circuit which 
has given this theory greatest 
credence by virture of its decision 
in Chance v. Board of Examiners. 
However, even the Second Circuit’s 
position is not clear. After 
concluding that a neutral seniority 
system which “passed scrutiny” 
under §703(h) of Title VII also was 
not violative of §1981, the court 
stated that its conclusion was the 
same whether §702(h) was 
“considered a repeal by implication 
of any possible contrary 
construction in §1981, or simply a 
statement of guiding legal 
principles. . . .”25 Finally, the Fifth 
Circuit’s decision in Pettway 
conceivably could be cited a 
support of the “implied repeal” 
theory, especially the following 
language in that decision: 

Assuming, as we must, that Congress 
intended section 703(h) to accord absolute 
protection to pre-Act seniority rights which 
accrued under bona fide seniority systems, 
Congress could not have intended such 
seniority rights to remain subject to revision 
under section 1981.26 

However, the problems with using 
Pettway in support of the “implied 
repeal” theory lies in the fact that 
the court supposedly was following 
the Fourth Circuit’s Johnson 
decision in reaching the above 
conclusion, and Johnson, as set 
forth above, specifically rejected 
this theory.” 

A third and final argument which 
has been utilized in support of the 
proposition that Title VII and §1981 
should be interpreted consistently is 
based upon the specific language of 
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42 U.S.C. §1988. This section 
provides in pertinent part as 
follows: 


The jurisdiction in civil... matters conferred 
on the district courts by the provisions of this 
chapter . . . shall be exercised and enforced in 
conformity with the laws of the United 
States, so far as such laws are suitable to 
carry the same into effect. . . . 

The crux of this argument is that 
$1988 directs the federal courts to 
enforce §1981 “in conformity with 
the laws of the United States,” 
including the limiting provisions 
found in §703(h) of Title VII. To 
date, the only court to have adopted 
this approach (or to even address it) 
is the Fourth Circuit, which 
concluded in its Johnson decision 
that it would have to “disregard the 
precepts of $1988” to find that a 
seniority system which was lawful 
under Title VII was nevertheless 
unlawful under §1981.%8 


Conclusion 


In conclusion, the general notion 
that the substantive aspects of §1981 
should be interpreted consistently 
with Title VII (by whichever of the 
above means is utilized to reach this 
conclusion) has a great deal of 
merit. This is particularly true in the 
area of facially neutral and “bona 
fide” seniority systems. Aside from 
the fact that a contrary view would 
result in undesirable conflicts in an 
extremely important area of 
substantive law, it also would 
distort a clear congressional intent 
that seniority rights in existence 
when Title VII was passed are not 
to be tampered with. Finally, a 
contrary view would undermine 
and render virtually meaningless 
the Supreme Court’s landmark 
decision in Teamsters, since a 
plaintiif would merely have to 
allege an alternative count pursuant 
to §1981 to be able to attack an 
otherwise “bona fide” seniority 
system. Oo 
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Dividing the Firm 


By Robert |. Weil 


PARTNER — A sharer; an associate in an 
enterprise . . . (The Living Webster) 

PARTNERSHIP — An association of two or 
more persons to carry on as co-owners of 
a business for profit. (Uniform 
Partnership Act) 

CO-OWNERSHIP — It includes elements 
of property rights (in specific assets), of 
management (“power of ultimate 
control”), and of profit sharing. 
(Partnerships, ALI-ABA, 1977) 


Most law firms impart a great 
deal of thought and attention to the 
current and future relationship of 
the partners. Much less 
consideration to the possibility of 
the firm splitting apart. Yet, this is 
quite often a common experience. 
It is too late to work out amicable 
and relatively less harmful ways to 
separate once an _ irreconcilable 
division between partners occurs. 

Historical circumstances 
sometimes bring together lawyers 


as partners who should not be 


partners. Not everyone works well 
in tandem with certain others. 
Partners may validly differ about 
many things: how to divide profits, 
how much to spend, the degree of 
control over each other’s time, the 
type of work to accept, retirement 
plans, community activity, decor of 
the office, how and how much to 
bill clients . . . . The list can be 
endless. 

Every new law firm has within it 
the seeds of division, withdrawal 
and dissolution. In many 
partnerships, some of the seeds 
eventually germinate, and one or 
more partners leave to establish 
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rival law ottices. As much thought 
must go into the eventuality of such 
occurrences as into the common- 
place anticipation of retirement and 
death. In the absence of careful 
planning, all of the advantages go to 
the partners who elect to leave. The 
secessionists always have the great 
advantage of foreknowledge. 

The author personally knows of 
several law firms in which 
secessionist partners and associates 
have removed legal files to their 
homes in advance of announcing 
their plans. Often these are 
contingent fee files. In other 
situations, the secessionist parties 
have made careful advance 
contacts with clients they serviced 
in the name of the firm in order to 
secure their patronage for a new 
law office. 

A common occurrence when a 
group of partners decides to leave 
an established firm is to engage in 
open competition for the most 
highly regarded associates. 
Withdrawing partners often begin 
such moves in advance of 
announcement of the intention to 
leave. 

Contests for clients, files and 
employees are, unfortunately, often 
disadvantages for the old firm and 
for the secessionists, as well. If 
overly assaulted by the contenders, 
the best of clients and employees 
may simply seek alternatives. No 
client wants to be involved in the 
fratricidal struggles of lawyers, and 
many an employee prefers to avoid 


such an emotional cost, especially 
those who have job offers readily 
available. 

There is nothing wrong with a 
separation when the partners 
cannot agree. In one_ recent 
assignment with a long time client, 
the author suggested a separation. 
After a night of thought, the 
principal partners agreed with our 
suggestions. In a spirit of continued 
openness and without hard feelings, 
these partners were able to 
routinely advise their clients of the 
impending change, and to ask 
clients to designate one of the two 
new successor firms. The processes 
yielded few surprises, and no “hard 
sell” contacts were needed by either 
group. The two sets of partners 
themselves divided the employees, 
and the new firms offered positions 
to them as agreed. 

In contrast to this, a rather large 
group of partners decided to leave a 
major firm recently. At the close of 
business one day, after a good deal 
of preliminary work, they gave 
written notice. It was the first 
information the remaining partners 
had—yet many clients and some 
associates knew of the plan in 
advance. The result of this 
maneuver was internal warfare 
from which the parties may never 
fully recover. 

In planning for the possibility of a 
division among the partners, there 
are a number of considerations: 

1. The language of contingent 
fee retainer agreements should 
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protect the partnership against 
being discharged in favor of the 
intaking lawyer until the case is 
concluded. This can be done by 
giving the firm proportional rights 
to the fee for work done. 

2. The partnership agreement 
(or its functionally equivalent 
agreements in a _ professional 
corporation) should carefully set 
forth the rights of partners who 
withdraw prior to normal 
retirement. Withdrawal to enter the 
private practice of law may be 
handled differently from other 
withdrawal, such as to enter 
government employment. 

3. Ownership of files may be 
vested in either the partnership as a 
whole, or in the partner who opens 
or supervises the file. This can have 
an effect at time of withdrawal. 

4. Capital accounts are always 
repayable on withdrawal—unless 
the partnership agreement contains 
a provision to the contrary. 

5. Partners own a share in 
unbilled services and accounts 
receivable (as well as accounts 
payable) in proportion to their 
interests. But these rights, too, can 
be abridged by a _ partnership 
agreement. 

6. Many partnerships make 
payments to retired partners under 
$736 of the Internal Revenue Code. 
These are unfunded obligations of 
law firms which can be estimated 
by an actuary, and which can 
follow a withdrawing partner out of 
the firm. 
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In the course of a 20-year career 
as a management consultant who 
specializes in working for lawyers, 
the author has had several occasions 
to serve as an expert witness in law 
suits involving the dissolution of 
law firms. In each case, the 
experience has left the former 
partners joint losers. The alternative 
of private arbitration as a device to 
resolve disputes arising from a 
withdrawal or dissolution is 
cheaper, quicker and far more 
private, and consequently does less 
damage to the parties involved. A 
binding arbitration clause should be 
considered in any partnership (or 
shareholders) agreement. 

Law firm dissolutions cannot 
always be avoided, and they are 
sometimes in the best interests of all 
the lawyers involved. The 
possibility of dissolution must be 
considered whenever a new firm is 
created. oO 


Robert I. Weil, CMC, is associated with 
Altman & Weil, Inc., management 
consultants, of Ardmore, Pennsylvania. 
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judicial ethies 


Unrepresented Litigants 


The Committee on Standards 
of Conduct Governing Judges was 
asked the extent to which a judge 
sitting as a circuit judge may assist 
litigants who are not represented by 
counsel. (The inquiry appeared 
primarily directed toward 
uncontested matters.) The 
Committee was also asked who 
should prepare the “papers and/or 
judgments” for unrepresented 
litigants. 

At the outset, three members of 
the committee believe that the 
inquiries are outside the perimeter 
of the committee’s responsibility in 
that they deal not with ethical 
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matters, but with potential judicial 
error. Two other members have 
indicated that they have some 
doubts about the propriety of 
answering the inquiries. None- 
theless, seven of the nine members 
have responded and the majority 
express the view that a judge has a 
right and duty to assist the 
unrepresented litigant in 
uncontested matters to obtain 
information necessary to the court’s 

ecision, with the caveat that the 
judge not become an advocate or 
interfere with the trial tactics of 
counsel in the case. 

As to the preparation of papers 
and judgments in cases involving 
unrepresented litigants, the 
examples being uncontested 
dissolutions of marriage, adoptions, 
name changes, the majority of the 
committee believes that it is the 
responsibility of the judge to 
prepare his own orders and 
judgments in any case where there 
is not an attorney to whom he can 
delegate that function. 


Familial Recusal 


A member of Florida’s judiciary 
has inquired concerning the 
obligation to recuse himself in the 
following five specified instances: 

1. Must I continue to recuse 
myself in cases where my brother- 
in-law appears as counsel? 

2. Must I continue to recuse 
myself in cases where my brother- 
in-law’s partners or associates 
appear as counsel? 

3. Must I recuse myself in cases 
where members of the firm of 
which my son-in-law is a law clerk, 
appear as counsel while he is still 


serving in the capacity of law clerk? - 


4. Must I recuse myself in cases 
where my son-in-law, after 
becoming a member of The Florida 
Bar, will appear as counsel? 

5. Must I recuse myself, after 
my son-in-law becomes a member 
of The Florida Bar, in cases where 
other members of his firm appear as 
counsel? 

The majority of the committee 
believes the matter is controlled by 
the committee’s prior opinion of 
September 7, 1978, decision 78-20. 

Specifically, the committee 
unanimously recommends that the 
judge must recuse him in situations 
numbered 1 and 4, above. A 
majority of the committee, six of 
the nine members voting, 


recommend that recusal is not 
required in situations 2 and 5. A 
majority of the committee, seven of 
nine members voting, recommends 
that recusal is not required in 
situation number 5. One of the 
members voting with the majority 
recommends that, as stated in prior 
opinion 78-20, a judge should offer 
to recuse himself in situations 1, 3 
and 5, even though recusal is not 
required. 

A minority of the committee, two 
members, believe a judge should 
recuse himself in all five instances, 
and one member recommends that 
recusal be required in all instances 
except number 3. 


ANNE C. Bootn, 

Acting Chairman 
Committee on Standards of 
Conduct Governing Judges 
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Realty Laws for Foreigners. 
( Dont get lost in the translation. ) 


As foreign interest in U.S. real estate 
increases, more and more attorneys here 
are being consulted on these transactions. 
So to help you advise foreign clients in 
these matters, Chicago Title has 
published a paper giving some up-to-date 
information and a state-by-state 
summary of realty laws for aliens. 
Entitled Foreign Investment in U.S. Real 
Estate: The Role of State Restrictions in 
Structuring the Transaction, it’s yours 
for the asking. 

This is just one facet of our special 
service for attorneys, part of an attorney- 
oriented expertise in real estate available 
at every Chicago Title office. As a point 
of interest, we have more attorneys than 
any other organization in the country, 
outside of the government. 
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Incidentally, Chicago Title has 
published papers for lawyers on a large 
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What Is a Creditor to Do under the New 


Bankruptcy Code: A Creditor’s Checklist 


By William Knight Zewadski, 


Chairman Bankruptcy and Creditors Rights Committee, Tampa 


The new Bankruptcy Code will 
apply to all cases filed in the 
bankruptcy court after October 1. 
Here are some suggestions on what 
a creditor can do to protect himself 
under the new Code. 

1. A creditor whose collateral 
is subject to being used, sold or 
‘leased by the trustee or debtor 
under §363 or subject to turnover 
under §542 should immediately 
request “adequate protection” 
pursuant to §361 whether or not the 
collateral is “cash collateral.” 

2. Simultaneously with the 
foregoing request, a creditor should 
request relief from the §362 
automatic stay on grounds listed 
therein including the failure to 
provide “adequate protection” 
under §361. 

3. As to any hearing “noticed” 
under §102(1), a creditor should 
promptly request a hearing if his 
participation may be useful to 
protect his interest. 

4. As to any unexpired lease or 
executory contract, a creditor 
‘should challenge the “adequate 
assurances” proffered by the 
debtor or trustee wishing to assume 
the lease or contract. §365. 

5. A creditor should request 
the court to set a time within which 
the trustee may decide to assume or 
reject a lease or executory contract 
under §365(d) (2). 

6. A creditor should request 
abstention under §305 as to actions 
pending before the filing of the 
petition or request change of venue 
pursuant to 28 U.S.C. §1475 as to 
any adversary proceeding in the 
bankruptcy case so that venue may 
be local to the creditor. 

7. Early in the proceedings a 
creditor should seek valuation of his 
claim under §506(a) so that the 
values set forth on the debtor's 
schedules will not control and so 
that the secured and unsecured 
portions of the claim may be 
properly valued. 

_ §. The creditor should file a 
claim in the following situations: 


(a) If a creditor is not scheduled, a- 


creditor should file his claim. (There is no 
longer the summary-plenary jurisdiction 
distinction in jurisdiction to argue against 
filing.) 
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_ (b) If a creditor, although 
scheduled, is listed in an incorrect amount or 
listed as being disputed or unliquidated he 
should file his claim. 

(c) In every Chapter 13 case, he 
should file his claim before the first meeting 
of creditors so that any security will not be 
lost and so that rights to “adequate 
protection” under §361 will be preserved. 

(d) If a creditor holds a contingent 
or unliquidated claim, he should request that 
it be estimated under §502(c). This will 
include estimation of all claims including 
even securities fraud, antitrust claims, 
copyright infringement, as well as the more 
usual claims for tort and contract. 

9. A creditor should partici- 
pate in any proceeding to grant 
security interests equal to or senior 
to his lien, pursuant to §364(d), 
including the determination of 
whether he is provided with 
“adequate protection” under §361. 

10. A creditor should consider 
objection to other claims as a “party 
in interest” under §502(a). . 

ll. A creditor may seek the 
appointment of a trustee or 
examiner pursuant to §1104 in a 
Chapter 11 case. 

12. Before any bankruptcy 
proceeding is filed, a creditor may 
consider initiating an involuntary 
petition to liquidate the debtor 
under Chapter 7 or reorganize 
under Chapter 11, pursuant to the 
provisions of §303. 

13. A creditor may seek 
involuntary conversion of a 
pending Chapter 13 or Chapter 11 
proceeding from Chapter 13 to 
Chapter 11, or to liquidation under 
Chapter 7 or perhaps seek dismissal 
of the proceedings, pursuant to 
§1112(b) and §1307(c). (Conversion 
to Chapter 13 can be only by 
voluntary debtor action.) 

14. A creditor should parti- 
cipate in any creditors’ committee 
which will usually be appointed ina 
Chapter 11 case pursuant to $1102, 
and he may request the 
appointment of a supplemental 
creditors’ committee if necessary 
for adequate representation of a 
special creditor class, pursuant to 
§1102(b). 

15. A creditor may reject a plan 
in Chapter 11 proceedings by a 
negative vote under §1126(c) and 
may encourage other negative 
votes by the creditors’ committee or 


members of a claimant class. 

16. A creditor may propose a 
competing plan in Chapter 11 
proceedings under §1121(c) where 
the time for the debtor’s proposal of 
a plan has expired or where a 
trustee has been appointed. 

17. A creditor may request the 
shortening of time for the debtor to 
propose a plan or to obtain 
acceptances, pursuant to §1121(d). 

18. A creditor may challenge 
classification in treatment of claims » 
under a proposed plan: §1122. 

19. A creditor may request a 
hearing under §1125(d) to 
determine if the information 
provided by the debtor in 
solicitation of acceptances is 
adequate. 

20. A creditor may participate 
in determining whether a proposed 
plan “discriminates unfairly” or 
whether it is “fair and equitable” 
under the cramdown provisions of 
§1129(b). 

21. A creditor may participate 
in determining whether a claim is 
“impaired” under §1124. 

22. A creditor may challenge 
cramdown under §1129 and may 
challenge whether “indubitable 
equivalence,” if proposed, is 
sufficient, under §361(3) or 
§1129(b) (2) (A) (iii). 

23. A creditor may rebut the 
presumption or determination of 
“insolvency” where that concept 
arises under any section of the 
Code, as for example, in an attempt 
to recover preferences under $547. 

24. A secured creditor may 
consider whether to elect to be a 
nonrecourse lender under 
§1111(b)(2). 

25. A creditor in Chapter 13 
proceedings must file a claim 
before the first meeting of creditors 
and should seck its valuation as to its 
secured and unsecured components 
under §506. 

26. A creditor may negotiate in 
Chapter 13 proceedings for a long- 
term debt status under §1322(b)(5) 
to exempt the claim from discharge 
and to have any default cured. 

27. A creditor may seek > 
modification of a codebtor stay ina 
Chapter 13 proceeding if grounds 
set out in $1301(c) are present. 

The forthcoming Bankruptcy 
Rules and pending legislation from 
Congress and the Florida 
Legislature may have a procedural 
or substantive effect on the above 
suggested courses of action. 
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Rate Laws 
By Ronald L. Weaver 


Money became tight in Florida a 
few years ago when the yields 
lenders could obtain out-of-state 
were higher than yields legally 
permissible under Florida’s usury 
law. In 1977, the Florida Legislature 
responded and enacted the Florida 
Interest Rate Parity Act, FS. 
§687.12. This Act extended usury 
law exemptions available to certain 
lenders to virtually all licensed 
lenders. 


Background 


Before the legislature convened 
in April 1979, the Florida House of 
Representatives Commerce 
Committee held a public hearing on 
possible revision of Florida’s 
interest and usury laws. Spokesmen 
from the lending industry, 
consumer groups and government 
almost unanimously urged at least 
some relaxation of current interest 
rate limitations. The only questions 
centered not on whether to raise or 
eliminate usury limits, but how. The 
debate continued until the last days 
of the regular session. However, 
on June 1, 1979, the House and 
Senate ironed out their final 
disagreements and liberalized the 
usury law. 

On June 28, Governor Graham 
permitted $1262 (amending 
Chapters 687, 516, 520 and 659 of 
the Florida Statutes) to become law 
as Chapter 79-274, Laws of Florida. 
When it became effective on July 1, 
1979, 79-274 liberalized Florida 
interest rates. It also preserves the 
Interest Rate Parity Act to the now 
more limited extent that lenders still 
need it. The rate liberalization 
generally sets the maximum lawful 
rate of interest at 18 percent per 
annum on loans to individuals, 
corporations and all other 
borrowers for $500,000 or less, and 
a maximum of 25 percent per 
annum for loans in excess of 
$500,000. Another new law, 
(Chapter 79-90 H.B. 1496, 


The Florida Legislature’s 
Liberalization of Florida Interest 


. uncertainties 
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amending Chapter 687 of the 
Florids Statutes) also permits 
lenders to refund interest 
overcharges and adjust their 
records to prevent future 
overcharges, without penalty for 
usury, if they do so before written 
notice of the overcharge by the 
borrower to the lender, the 
borrower’s institution of a suit to 
recover usury penalties, or the 
borrower's assertion of a usury 
defense in pending litigation. 

These changes in the law have 
resulted from the inapplicability of 
the concept of parity to certain 
lenders, the legal complexities and 
in attempting to 
achieve parity by following other 
lenders’ “loan restrictions,” the 
increasing cost of funds, and doubts 
as to the economic justification of 
usury laws generally. 


Pertinent Provisions of the 
New Laws 


The following are the pertinent 
parts of the new act, Chapter 79- 
274: 

(1) The maximum interest rate 
is 18 percent per annum simple 
interest for all loans to all borrowers 
for $500,000 or less. 

(2) The maximum interest rate 
is 25 percent per annum simple 
interest for all loans to all borrowers 
in excess of $500,000. 

There are few exceptions to these 


general limits, but among them 


state and federal savings and loan 
associations are still entitled to 
charge unlimited rates of interest. 
The new law also increases from 
$5,000 to $10,000 the maximum 
permissible loans by state banks on 
credit cards or overdraft financing 
arrangements, although the law 
retains the 1-1/2 percent per month 
maximum permissible rate for such 
loan and financing arrangements. 
Chapter 79-274 further directs 
the Department of Banking and 
Finance to conduct an in-depth 


corporation, 
honking & 


business low 


study of the operation and effect of 
the Florida Interest Rate Parity Act 
and report its findings to the 
Speaker of the House of 
Representatives and to the 
President of the Senate by March 1, 
1980. 


Limited Remaining Use and 
Value of Rate Parity 


Unless the prime rate increases 
substantially, the Interest Rate 
Parity Act will no longer be needed 
by Florida lenders in light of the 
new liberalized interest rate law. 
This situation will affect the 
following Florida lenders entitled 
to Interest Rate Parity: 

(1) National banks or trust 
companies located in Florida; 

(2) Federal savings and loan 
associations located in Florida; 


Ronald L. Weaver 
graduated from the 
Harvard Law School 
with honors and 
practices law in 
Tampa with Arky, 
Freed, Stearns, 
Watson & Greer. He 
serves as vice 
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Florida Bar Banking 
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ing and Business Law Section. 

He writes this column on behalf of the 
Corporation, Banking and Business Law 
Section, Luther F. Sadler, Jr., chairman; 
Sylvia Walbolt, editor. 


535 


5 
| 
~ 


CORPORATION BANKING 
& BUSINESS LAW 


(3) Federal credit unions 
located in Florida; 

(4) Federal mutual savings 
banks located in Florida; 

(5) Small loan companies 
operating under F.S. Chapter 516; 

(6) Companies organized and 
operating under F.S. Chapter 520 
which makes loans in connection 
with (1) motor vehicle sales, (2) 
retail installment sales, or (3) home 
improvement sales; 

(7) Savings banks operating 
under F.S. Chapter 654; 

(8) Industrial savings banks 
operating under F.S. Chapter 656; 

(9) Credit unions operating 
under F.S. Chapter 657; 

(10) State banks operating under 
F.S. Chapter 659; 

(11) Savings associations or 
savings and loan _ associations 
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operating under F.S. Chapter 665; 


(12) Insurance premium finance 
companies operating under Part 
XIV of F.S. Chapter 627; and 


(13) Any lender or creditor 
“lending through” a mortgage 
broker licensed under F.S. Chapter 
494. 

The Parity Act does not benefit 
any other lenders such as local or 
out-of-state insurance companies, 
commercial finance companies or 
mortgage bankers unless they lend 
through a Florida-licensed 
mortgage broker. 


How Lenders May Achieve Rate 
Parity With Other Lenders 


Three rules must be observed in 
order for affected lenders to lend at 
rates on a parity with other affected 
lenders: 

(1) The loan by the lender 
seeking rate parity with another 
lender must be “similar” to one the 
other lender is authorized to make. 
For example, in order to lend at the 
unlimited rate of interest available 
to state savings and loan 
associations, a lender must make a 
loan that a savings and loan 
association might make. An 
automobile loan, for example, 
would not qualify. 

(2) Similarly, the amount, term, 
permissible charges, rebate 
requirements, and other loan 
restrictions that are applicable to 
the other lender (whose rate is used) 
also apply to the lender availing 
himself of rate parity. 

Lenders under the Parity Act 
need not however observe rules 
regarding licenses, examinations, 
regulations, documents, proce- 
dures and disclosures which are 
applicable to the lenders whose 
usury exemption they seek to use. 


(3) The promissory note or 
other instrument evidencing the 
loan must disclose the specific 
chapter of the Florida Statutes 
authorizing the interest rate being 
charged. The note of a bank using 
the savings and loan association 
statute, for example, should contain 
a legend to the effect that “The rate 
charged under this loan is 
authorized by Chapter 665, Florida 
Statutes.” 


New Provision for Lenders To 
Avoid Usury Penalty 


Effective May 18, 1979, another 
usury law revision added a totally 


new provision enabling lenders to 
avoid the usury laws’ severe 
penalties. Under Chapter 79-90 
(H.B. 1496) a lender may avoid 
usury penalties under these 
conditions: 

(1) The borrower must not yet 
have: 

a) instituted an _ action 
based on the usurious transactions; 

b) filed a defense based 
on the usurious transaction, or 

c) sent and the lender 
received a written notice that a 
usurious rate of interest has been 
charged or collected. 

(2) In order to avoid the usury 
penalties, the lender must: 

a) notify the borrower of 
the usurious overcharge; 

b) refund to the borrower 
the amount of the overcharge, plus 
interest on the overcharge taken at 
the maximum lawful rate that could 
have been charged to the borrower 
at the time the lender collected 
usurious interest; and 


c) make whatever adjust- 
ments in the appropriate contract or 
account that may be necessary to 
ensure that the borrower will not be 
required to pay further usurious 
overcharges. 


The refund provision can be 
applied to avoid potential usury 
penalties arising from loans made 
prior to the effective date of the act. 


Conclusion 


The liberalized rate structure 
contained in the new statute will 
enable Florida to again attract and 
retain the credit needed to fund the 
growing economic needs of its 
expanding economy. The 
legislature’s directive to the Florida 
Department of Banking and 
Finance to review the existing 
parity statute could result in a 
simplification of the patchwork 
pattern of Florida’s various usury 
law exceptions to further expand 
the availability of funds in 
specialized markets. The refund 
statute further reduces lenders’ risks 
of incurring the usury laws’ severe 
penalties by establishing a 
procedure whereby potential usury 
problems can be avoided by simply 
refunding possible overcharges to 
the affected borrower. The new 
law frees up funds, reduces 
needless legal complexity and can 
only have a salutory effect on the 
Florida economy. oO 
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By Leonard J. Cooperman 


In many instances, counsel for an 
adult or juvenile accused of a 
violation of the criminal laws of 
Florida is handicapped — 
contrasted with his prosecutor 
counterpart — in obtaining all of 
the facts relative to the charge 
facing his client. Excluding those 
situations where there are one or 
more witnesses in addition to the 
defendant who will testify for the 
defense, counsel often confronts a 
situation where his client and one or 
more police officers are the only 
percipient witnesses in the case. 
Counsel is then faced with the 
problem of how to recover the facts 
from the police officer witness 
upon whose testimony the state’s 
case may very well rest. 

Obviously the most important 
tool available to defense counsel for 
this task is the discovery 
deposition.! This pleading presents 
counsel with the opportunity to 
inquire of the deponent as to any 
matter that is relevant to the case 
and not privileged.? This latitude, as 
a matter of theory, gives counsel the 
opportunity to cover extensively 
with the witness all facets of the 
case. 

In practice, however, the 
discovery deposition is not quite the 
panacea it may initially seem. One 
problem with utilizing the 
discovery deposition as the 
exclusive means to get at the facts of 
a case is that it is often taken 
considerably after the incident 
giving rise to the case. The rule of 
criminal procedure governing 
discovery depositions states that: 
“At any time after the filing of the 
indictment or information the 
defendant may take the deposition 
upon oral examination of any 
person who may have information 
relevant to the offense charged.” 

Thus, the effectiveness of the 
discovery deposition is limited by 
the fact that it may not be utilized 
until several days or even months 
after the incident in question. 
Consequently, memories of 
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witnesses may have deteriorated 
and the information obtained by 
counsel may not be as reliable as 
information recorded nearer the 
occurrence to which the 
information relates. In addition, 
counsel for indigent defendants 
face the problem of access to the 
transcript of the deposition. 

In State ex rel. McCrimmon v. 
Lester,‘ the Florida Supreme Court 
was presented, by petition for writ 
of mandamus, with two questions 
affecting indigent criminal 
defendants and the costs of their 
defense. This case, arising out of the 
16th Judicial Circuit (Monroe 
County), involved a situation in 
which the respondent circuit judge 
issued an administrative order 
requiring court, or court executive, 
approval of all applications for 
payment of court reporters’ fees 
incident to the taking of 
depositions. Subsequent to that 
order, the court executive 
mandated that copies of all 
depositions furnished to the public 
defender must be charged to that 
office rather than to the county. 

Relator, facing imminent trial, 
was represented by the Public 
Defender’s Office for the 16th 
Judicial Circuit. Relator filed a 
group of motions to obtain court 
reporter services for discovery 
depositions, to obtain a continuance 
of his trial at the expense of the 
state, and for other relief. The 
relator alleged, among other things, 
that without copies of the 
depositions he would be denied 
effective assistance of counsel. 
Relator argued that the office of the 
public defender had no funds 
budgeted or appropriated to 
purchase deposition copies. 

Disposing of relator’s motions, 
the respondent circuit judge 
entered an order which, among 
other things, refused to allow the 
cost of public defender copies of 
depositions to be charged to the 
county. Relator then sought 
mandamus in the Florida Supreme 


criminal law 


Court seeking the relief that had 
been pursued in the lower court. 

The Florida Supreme Court, 
speaking through Justice England, 
held that existing statutes and court 
rules do not authorize taxing the 
cost of all deposition copies to a 
county,® and such taxing may be 
done only if the trial judge approves 
an application to tax costs on the 
grounds that the transcription 
copies are necessary for trial. The 
opinion further stated that “. . . 
original depositions will be 
available in the court file for trial 
preparation, and even though the 
public defender will suffer some 
inconvenience in not having 
individual copies of the depositions 
at his office, we reject the 
suggestion that relators are for that 
reason denied the effective 
assistance of counsel.” 

Thus, as earlier stated in this 
discussion, the discovery 
deposition may not be as much help 
to defense counsel as it would seem 
to be. Where, then, can defense 
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counsel turn to obtain firsthand 
information regarding the charges 
faced by his client? 

The answer to this question is 
found in two recent cases from the 
district courts of appeal. In Miller v. 
State® the appellant was found 
guilty of two felony offenses. The 
sole point raised on appeal was 
whether the trial court erred in 
entering an order denying 
appellant’s motion to compel 
production of statements made by 
police officers who witnessed the 
crime. The motion was filed 
pursuant to Fla.R.Crim.P. 3.220(a) 
(1)(ii), which requires the 
prosecutor in a criminal action to 
disclose the statements of all 
persons known to him to have 
information relevant to the offense 
charged, and to any defense with 
respect thereto. The Second 
District Court of Appeal noted in its 
recitation of the facts of the case 
that the reports sought were made 
by police officers who allegedly 
witnessed the offenses charged. 
Further, two of the officers used 
their reports to refresh their 
memory prior to testifying at trial. 

Reversing the judgment of the 
trial court, the appellate court 
stated that “certainly a defendant in 
a criminal case should have access 
to the written statements of 
witnesses in possession of the state 
particularly where, as in this case, 
they pertain to essential elements of 
proof and are used by witnesses to 
refresh their memories before 
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taking the witness stand.”” The 
DCA further opined that: 

The instances where police officers are 
actual eyewitnesses to or victims of the crime 
charged and write their observations in a 
police report are infrequent. Requiring the 
prosecution to supply that portion of the 
police report is not an undue burden. Where 
the report otherwise includes confidential or 
sensitive material it can be excised by the 
trial court in an in camera proceeding.’° 

The Miller case is significant in 
that it represents the first holding of 
a Florida appellate court that the 
statement of an eyewitness or 
victim to an alleged crime should 
not be placed beyond the reach of a 
defendant simply because the 
witness is a police officer." 
However, the Miller court seemed 
to limit the reach of its opinion to 
those reports made by police 
officers who: (1) are eyewitnesses 
to a crime; and (2) write down their 
observations. 

An important extension of the 
holding in Miller appears in State v. 
Dumas."* There, the Third District 
Court of Appeal was confronted 
with a petition for a writ of 
certiorari filed by the state seeking 
review of a pretrial discovery order 
entered by the trial court in a 
criminal case. The facts of the case 
are simple: Respondent and a 
codefendant were charged by 
information with burglary of a 
structure. After entering a plea of 
not guilty, respondent filed a 
written demand for discovery 
requesting production of material 
described in Fla.R.Crim.P. 
3.220(a)(1)(i) and (ii), including, 
but not limited to police reports 
filed in the cause. 

In its response to discovery, the 
state withheld any police reports 
contending that they were not 
discoverable under Florida law. 
The defendant then filed a motion 
for the production of all such police 
reports and, after hearing, the trial 
court ordered, in the words of the 
appellate court, “. . . the carte 
blanche production of all police 
reports filed in the cause ‘unless 
such reports contain material which 
should be protected.’ 

The appellate court stated its 
holding as follows: 

We hold that upon the filing of a proper 
written demand for discovery by the 
defendant under RCrP 3.220(a)(1)(i) and 
(ii), the state is only required to produce the 
following particular types of police reports: 
(1) those police reports which are written 
and signed or otherwise adopted or 
approved by a person whose name has been 


furnished by the prosecutor to the defendant 
upon demand under RCrP 3.220(a)(1)(i), 
and (2) those police reports which contain a 
substantially verbatim recital of an oral 
statement which is (a) made by a person 
whose name has been furnished by the 
prosecutor to the defendant upon demand 
under RCrP 3.220(a)(1)(i), and (b) made to 
an officer or agent of the state who recorded 
such statement contemporaneously with the 
making thereof. We accordingly quash the 
order under review as being overbroad." 

The district court somewhat 
qualified its holding by stating that 
upon the request of any person, the 
trial court had the power to make an 
in camera inspection of the police 
report which might have irrelevant 
or sensitive material and limit 
discovery appropriately.'5 

The Dumas court relied on Miller 
and also distinguished State v. 
Latimore,'® a case which has long 
been used as alleged authority for 
the proposition that police reports 
are not discoverable (this 
apparently was the theory of the 
state in Dumas). In Latimore, no 
demand for discovery was filed by 
the defendant under Fla.R.Crim.P. 
3.220(a)(1)(i) or (ii). All that was 
filed by defendant was a motion for 
the production of all reports made 
by police in the case. The Dumas 
court, in a ruling quite consistent 
with Latimore," held that: 


The trial court should have ordered the 
production of only two types of police 
reports herein as defined in RCrP 
3.220(a)(1)(ii) and interpreted in Latimore 
and Miller, to wit: (1) those police reports 
which are written and signed or otherwise 
adopted or approved by a person whose 
name has been furnished by the prosecutor 
to the defendant upon demand under RCrP 
3.220(a)(1)(i) and (2) those police reports 
which contain a substantially verbatim 
recital of an oral statement (a) made by a 
person whose name has been furnished by 
the prosecutor to the defendant upon 
demand under RCrP 3.220(a)(1)(i) and (b) 
made to an officer or agent of the state who 
recorded such statement contemporan- 
eously with the making thereof.!® 


What seems especially important 
about Dumas is that the case stems 
from the philosophy that the 
operation of the discovery rules 
should take place as much as 
possible without judicial 
intervention.'® Defense counsel first 
files a demand for discovery; it is 
then the prosecutor’s obligation to 
disclose to the defendant all 
material requested within the 
bounds of Fla.R.Crim.P. 3.220(a). 
If the material is irrelevant, or has 
matter of a sensitive nature, the 
prosecution should then request a 
protective order or in camera 
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inspection from the court. This 
procedure facilitates the legitimate 
need of the prosecution to assure 
the effective enforcement of the 
laws by not disclosing details of 
ongoing investigations, which 
disclosure could jeopardize 
investigations and lives; yet it 
preserves the right of the defendant 
to know all of the facts behind the 
charge against him. A defendant 
should have as much right to facts 
(not opinions or theories) obtained 
by an agent of the state relative toa 
criminal case as does the 
prosecution. 

Upon receiving a witness list 
from the state pursuant to defense 
demand under Fla.R.Crim.P. 
3.220(a)(1)(i), the defense counsel 
should scrutinize it carefully for the 
names of police officers. If any such 
names are on the list and their 
report is not forthcoming, this 
should be brought to the court’s 
attention by means of a motion for 
the production of certain police 
reports. Counsel for the defendant 
can thus be assured of doing all he 
can to get the “whole picture” prior 
to disposition of the case. a) 


1 Fia.R.Crm.P. 3.220(d)(1977). 
Fia.R.Crim.P. 3.220(d) & 1.280(b)(1). 
3 Fia.R.Crm.P. 3.220(d). 
4 354 So.2d 381 (Fla. 1977). 
5 Id. at 383. 
§ Id., footnote 2. 
7 354 So.2d at 383. 
8 360 So.2d 46 (Fla. 2d D.C.A. 1978). 
Id. at 47. 
10 Td. at 47-48. 
1 See Glow v. State, 319 So.2d 47 (Fla. 2d 
D.C.A. 1975). 
12 363 So.2d 568 (Fla. 3d D.C.A. 1978). 
13 Td. at 570. 
M4 Td. at 569. 
15 See FLA. R. CRIM. P. 3.220(a)(1)(i), (ii) & 
3.220 (i), (h). 
16 284 So.2d 423 (Fla. 3d D.C.A. 1973). 
17 Td. at 425. 
18 363 So.2d 568, 571 (Fla. 3d D.C.A. 1978). 
19 This conclusion is drawn on the basis of 
the Dumas court’s holding that all 
information contemplated by Fia.R.Crm. 
P. 3.220 (a)(1), including certain police 
reports as specified in the opinion and 
discussed herein, should be disclosed to the 
defendant or his counsel upon demand, 
rather than after motion and hearing. 
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Rulemaking Proceedings: 
Input, Challenge and Initiation 


By George L. Waas, 


Delphene Strickland and David Kerns 


Editor's Note — This month’s 
column is the first of a three-part 
series on basic practice under the 
Administrative Procedure Act. 
These articles have been prepared 
under the auspices of the Florida 
Government Bar Association as a 
project to aid attorneys in 
practicing before state government 
agencies. The editor is indebted to 
the authors, Paul Lambert, 
president of the association, and 
Jane Harris, immediate past 
president, for their efforts in this 
endeavor. The November 
installment will concern the 
substantial interest hearing and the 
series will conclude in December 
with a discussion of judicial review. 


informal Proceedings Before the 
Agency 


eThreshold Considerations. 
Participation in agency rulemaking 
is triggered by publication of notice 
in the Florida Administrative 
Weekly as required by FS. 
$120.54(1). In order to secure a 
hearing as provided for by 
§120.54(3), a person affected by a 
proposed rule must request it 
within 14 days of the publication of 
the notice in the Florida 
Administrative Weekly. A person 
may submit written material to the 
agency which, if submitted within 
the 14-day period, must be 
considered by the agency and made. 
part of the record of the informal 
rulemaking proceeding. 

The petition is similar to the 
substantial interests §120.57 
petition to be discussed in next 
month’s column. Discovery also is 
consistent with the opportunities 
available in a §120.57 proceeding; 
however, consideration must pe 
given to the time requirements 
provided by the Administrative 
Procedure Act in rule challenges. 

eThe Hearing. The hearing is not 
an adversary proceeding and may 
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be presided over by a member of 
the agency’s own staff. The hearing 
is a quasilegislative, informative- 
gathering type which does not 
adjudicate the rights of any 
particular individual. The person 
conducting the hearing must make 
every effort to assure that those 
present have a fair opportunity to 
present evidence and argument 
which is material to the proposed 
rule in question and appropriate 
under the circumstances. 

The purpose of this informal 
rulemaking hearing is to: (1) allow 
the agency to inform itself of 
matters bearing on the proposed 
rule or modifications thereof; and, 
(2) allow the public, and 
specifically, individuals and groups 
having particular interests and/or 
information, to participate in the 
rulemaking process. 

An agency has no right to protect 
itself from evidence or argument 
that may be unfavorable. While 
considerations of time and of the 
number of participants in 
attendance at the hearing will 
necessarily affect the manner of 
presentation allowable by the 
person presiding, participants must 
be afforded fair opportunity to 
present evidence and argument 
appropriate to inform the agency of 
their contentions consistent with 
these limitations.! 

eThe Drawout. At any time prior 
to the conclusion of the §.120.54(3) 
hearing described above, an 
affected person may assert that his 
substantial interests will be affected 
by the informal proceedings and 
affirmatively demonstrate that the 
informal hearing does not provide 
an adequate opportunity to protect 
his substantial interests. That 
person may request that the 
informal hearing be “drawn out” 
and conducted as a _ separate 
adversarial proceeding as provided 
by §120.57 to the extent necessary 
to protect his substantial interests. 
Section 120.54(16) and Rule 28-5.13, 


F.A.C. (Model Rules of Procedure) 
govern the drawout procedure.* 

The person requesting the 
drawout must be given the 
opportunity to establish particular 
reasons why a hearing under 
$120.57 is required. This is 
accomplished by demonstrating 
the nature of testimony sought to be 
elicited, the substantial interests 
involved, and the reason why 
examination and cross-examination 
of witnesses are essential.* 

Once the drawout hearing is 
concluded, the agency must resume 
and conclude the informal 
rulemaking hearing. 

eJudicial Review. The filing and 
adoption of a proposed rule after a 
§$120.54(3) hearing constitutes final 
agency action subject to judicial 
review pursuant to §120.68. The 
notice of appeal is filed with the 
agency by a substantially affected 
person. The agency is responsible 
for preparing the record. 

Judicial review of a_ hearing 
officer’s final order is initiated by 
filing a timely notice of appeal with 
the Division of Administrative 
Hearings (DOAH), which has the 
responsibility of preparing, 
certifying and transmitting to the 
appellate court the record on 
appeal. 

Judicial review will be more fully 
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discussed in the third part of this 
series. 


Emergency Rules 


If an agency finds an “immediate 
danger to the public health, safety, 
or welfare” requiring prompt 
action, it may adopt an emergency 
rule without complying with the 
procedures outlined above for 
“permanent” rules: F.S. §120.54(9). 
An emergency rule need not be 
noticed in advance of filing and 
may be effective immediately. 
However, such a rule may not be 
effective for more than 90 days. An 
agency may not extend the lite of an 
emergency rule by refiling it as such 
at the conclusion of each 90-day 
period, but it may adopt it through 
normal rulemaking procedures: 
F.S. §120.54(9)(c). 

At the time of filing an 
emergency rule, an agency must 
state its reasons for finding an 
immediate danger to the public 
health, safety or welfare, and why 
the procedure being utilized is fair 
under the circumstances.‘ A notice 
of the adoption of the emergency 
rule including a summary of therule 
and the agency’s findings and 
conclusions must be published in 
the next available issue of the 
Florida Administrative Weekly* 

Agency determinations of 
immediate danger, necessity and 
procedural fairness are judicially 
reviewable without first exhausting 
an administrative remedy.® 


Challenge to a Proposed Rule 
e Threshold Considerations. 


Section 120.54(4) governs the 
procedure for formally challenging 
a proposed rule. The basis of the 
challenge is that a proposed rule is 
an invalid exercise of delegated 
legislative authority. To timely 
assert, such a substantially affected 
person must submit a petition to 
DOAH within 14 days after the date 
of publication of the rulemaking 
notice in the Florida Administrative 
Weekly. 

The petition must state with 
particularity facts sufficient to 
show that the person challenging 
the proposed rule would be 
substantially affected by it and 
facts sufficient to show the 
invalidity of the proposed rules: 
F.S. §120.54(4)(b). 

ePetitioner’s Burden. 

Standing. For a person to 
demonstrate that he is substantially 
affected, he must show real, 
immediate and substantial injury at 
the time the petition is filed or at the 
time of the hearing. Speculative, 
probable or possible injury and past 
injury are not proper grounds 
upon which to predicate standing as 
they do not meet the “sufficient 
immediacy and reality” test.’ 

The Merits. In a challenge to a 
proposed rule, the hearing officer 
looks to the legislative authority for 
the rule and determines whether or 
not the proposed rule is 
‘encompassed within that authority. 
The burden is upon the challenger 
to show that: (a) the agency, if it 
adopts the rule, would exceed its 
authority; (b) the requirements of 
the rule are not appropriate to the 
ends specified in the supporting 
legislation; (c) the requirements 
contained in the proposed rule are 
not reasonably related to the 
purpose of the enabling legislation; 
or, (d) the proposed rule or the 


requirements thereof are arbitrary 
or capricious.’ 

The petition should contain 
language directed to these 
considerations. Additionally, an 
inadequate economic impact 
statement is a sufficient ground to 
invalidate a proposed rule.® 


eThe Hearing. The hearing is 
similar to the §120.57 substantial 
interests hearing except the DOAH 
hearing officer’s order is final and 
subject to judicial review. After the 
hearing, parties have the opportuni- 
ty to submit proposed findings of 
fact, conclusions of law and 
proposed final orders. 


Challenge to an Existing Rule 


There is no jurisdictional time 
limit within which to file a 
challenge to an existing rule. The 
requirements for proposed rule 
challenges discussed above are 
substantially applicable to a 
challenge to an existing rule under 
$120.56. 


Challenge to an Emergency Rule 


Because an emergency rule is 
effective for no more than 90 days, 
an expedited timeframe for 
challenging an emergency rule is 
contained in §120.56(4). It provides 
that within seven days after 
receiving a petition, the DOAH 
director shall determine its 
sufficiency and, if adequate, assign 
a hearing officer who must conduct 
a hearing within 14 days of the date 
of assignment unless the petition is 
withdrawn. Within 14 days after the 
hearing, the hearing officer must 
render his decision. That decision is 
final agency action subject to 
judicial review. The basis for 
challenge may be the same grounds 
as in the case of a “permanent” rule, 
and, in addition, the agency’s 
assertion that an immediate danger 
to public health, safety, and welfare 
exists necessitating the rule may be 
challenged. 


Petition for Rule Adoption 


A person regulated by an agency 
or having a substantial interest inan — 
agency rule may petition the 
agency to adopt, amend or repeal a 
rule. This includes rules of 
organization and procedure 
required by §120.53. Within 30 days 
from the date of the petition’s filing, 
the agency must initiate rulemaking 
proceedings or deny the petition 
with a written statement of its 
reasons for denial: F.S. §120.54(5). 
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The petition must contain the 
name and address of the petitioner; 
a summary of the rule and specific 
reasons for its adoption, 
amendment or repeal; the specific 
action requested; and the date 
submitted. Of course, the petition 
should establish regulation by the 
agency or substantial interest. Any 
interested person may file a 
statement in support of or in 
opposition to any petition and 
furnish the petitioner with a copy 
upon filing of the statement. Any 
interested person may submit a 
reply to this statement prior to 
agency action on the petition. The 
person submitting a reply shall 
furnish a copy of it to the petitioner 
and the initial interested person: 
Rule 28-3.11. It is a good idea to 
submit documents with the 
petition, as this affords the 
petitioner an opportunity to makea 
record for judicial review (if 
necessary). 

Upon receipt of the petition, the 
agency must assign the petition an 
identification number and initiate 
action within 30 days. If the agency 
determines that the petitioner is not 
regulated by it or does not have a 
substantial interest in an agency 
rule, or does not have the interest 
stated in the petition, the agency 
may deny the petition and notify 
the petitioner in writing of its 
specific reasons for the denial. If the 
agency determines that the petition 
should be granted, the agency shall 
take appropriate action to initiate 
rulemaking in accordance with 
§120.54: Rule 28-3.13. 

If an agency denies a petition, its 
written statement setting out its 
reasons is final agency action sub- 
ject to judicial review. 


Petition of Declaratory 
Statement 


eThe Petition. The position for 
declaratory statement must be filed 
with the agency and contain the 
name and address of the petitioner, 
the name of the agency, the 
specified statutory provision, 
agency rule or order on which a 
declaratory statement is sought and 
a description of how this statute, 
rule or order affects the petitioner: 
See Rule 28-4.01. It is a good idea to 
submit documents with the 
petition, as this affords the 
petitioner an opportunity to make a 
record for judicial review (if 
necessary). 


eAgency Disposition. Upon 
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receipt of the petition, the agency 
may in its discretionary hold a 
hearing. If a hearing is held, the 
agency must issue its declaratory 
statement within 90 days, unless 
waived or extended with the 
consent of all parties as provided in 
$120.59. If no hearing is held, the 
agency must issue its declaratory 
statement within 60 days. Any 
hearing must be conducted in 
accordance with §120.57(2), or as 
otherwise agreed upon by the 
agency and the parties. Notice of 
the filing of the petition and its 
disposition must be published in the 
Florida Administrative Weekly: 
§$120.565 and Rule 28-4.07. 

eThe Declaratory Statement. 
The declaratory statement must set 


out the agency’s opinion as to the 


applicability of a specified 
statutory provision or a rule or 
order of the agency as it applies to 
the petitioner in his particular set of 
circumstances only. A declaratory 
statement is a means for 
determining the rights of parties 
when a controversy or doubt 
concerning the applicability of any 
statutory provision, rule, or order 
has arisen before any wrong has 
actually been committed: Rule 28- 
4.05. It is final agency action subject 
to judicial review.'® oO 


1 Balino v. Dep’t. of Health & 
Rehabilitative Services, 362 So. 2d 21 (Fla. 
Ist D.C.A. 1978). 

£For a discussion of the drawout 
proceeding, see Waas, The Limits Upon the 
Administrative Procedure Act’s Drawout 
Remedy, 52 Fa. Bar J. 815 (December 
1978). 

31d. 

‘See Florida Home Builders Assn. v. 
Division of Labor, 355 So. 2d 1245 (Fla. Ist 
T.C.A. 1978). 

5 For the form of the notice see Rule 1- 
1.01(8), ApMin. Cope. 

6 Postal Colony Co., Inc. v. Askew, 348 So. 
2d 338 (Fla. Ist D.C.A. 1977). 

™Dep’t. of Health & Rehabilitative 
Services v. Alice P., et al., 367 So. 2d 1045 
(Fla. lst D.C.A. 1979); Dep’t. of Offender 
Rehabilitation v. Jerry, 353 So. 2d 1290 (Fla. 
Ist D.C.A. 1978). 

8 Agrico Chemical Co. v. State Dep't. of 
Environmental Regulation, 365 So. 2d 759 
(Fla. Ist D.C.A. 1978). 

® Dep’t. of Environmental Regulation v. 
Leon County, 344 So. 2d 297 (Fla. Ist D.C.A. 
1977). But see Fra. Star. §120.54(2)(d) 
which provides a one-year time limit on 
challenges to the economic impact 
statement. 

1° State of Florida Dep’t. of Health & 
Rehabilitative Services v. Professional 
Firefighters of Florida, Inc., 366 So. 2d 1276 
(Fla. lst D.C.A. 1979). See also Dep't. of 
Health & Rehabilitative Services v. Barr, 359 
So. 2d 503 (Fla. Ist D.C.A. 1978). 


Regardless 


of who fired 


the first 
construction 
claims shot, 


WHI can help 
you in the 


battle! 


Whether you're representing the 
plaintiff or the defendant, WHI’s 
claims analysis/preparation services 
could be the winning edge. 
Successful settlements on $2 billion 
worth of construction in 44 states. 
Send for your copy of our 
complete services brochure Today! 


wagner. hohns.- inglis - inc. 


208 HIGH STREET, MOUNT HOLLY, NEW JERSEY 08060 
4420 MADISON, SUITE 215, KANSAS CITY, MISSOURI 64111 


F 
Please send us your brochure regarding 
WHI construction claims services. 


Name 


Title 


Company. 


Address 


City: State Zip 
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How 


will your business 
19892 


You've got a lot of hopes and plans for your 
business or profession. Plans for its growth. And for 
your profit. 

But what will have happened to those hopes and 
plans by the time 1989 arrives? 

With the help of Southeast Bank, a lot can happen 
to take you where you think you should be. 

Of course, at Southeast Bank, you'll find all the 
quality financial services you’d expect. But you'll 
also find something a lot more important. 

You'll find a business banking relationship that 
looks toward helping you plan for your future 
realistically. We can help you set goals and then help 
you accomplish them. 

At Southeast Bank, our professionals are ready to 
get involved in helping your business achieve its 
full potential. We'll work with you, your lawyer .and 
accountant to build a business plan. We'll help you 
isolate your problems and work out the solutions. 
We can provide the term lending you need for 
capital and we have expertise in government 
guaranteed lending programs when you need it. 

Business and professional people have been 
counting on Southeast Bank for a lot of years. We 
don’t want you to arrive at the end of the next ten 
years of your business or professional life without 
much to show for it. 

Come talk to us at Southeast Bank. And let 
those next ten years, and all the years after, really 

add up to something. 


= Southeast Bank 


can count on us: 


we 
be 
4 


~ 
we 


Member FDIC 
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Benefits Supplement to the 
Florida Workers’ Compensation Act 


By W. L. Adams 


This information relates 
essentially to the payment of per- 
manent benefits under the Florida 
Workers’ Compensation Act. Its 
main objective is to reflect the 
proper payment to an injured worker 
under Florida’s so-called “wage- 
loss” system which went into effect 
on August 1, 1979. 

With this August 1 amendment, 
permanent total, temporary total, 
permanent partial, temporary 
partial, and death benefits are 
payable at a maximum of 6624 
percent of the worker’s average 
weekly wage, subject to a 
maximum of 100 percent of the 
statewide average weekly wage, or 
$195 until January 1, 1980, when it 
may again change. 

Impairment benefits have been 
computed and shown for 
amputations and total loss of vision 
of one eye. These benefits are to be 
paid once maximum medical 
improvement has been reached and 
within 20 days after the carrier has 
knowledge of the impairment. No 
effort has been made to include 
impairment benefits for dis- 
figurement since those impairments 
are not included, per se, within the 
AMA Guides to the Evaluation of 
Permanent Impairment. 

The payment of benefits 
pursuant to F.S. §440.15(3)(b) or 
440.15(4) (wage-loss benefits and 
temporary partial disability) are to 
be made monthly subsequent to the 
termination of the period for which 
the payment was due and within 14 
days of the date when the employer 
or carrier had knowledge of the 
compensable wage-loss. The 
following material indicates how to 
compute wage-loss or temporary 
partial utilizing the formula 
appearing in F.S. §440.15(3)(b), 


W. L. Adams practices with Pyszka, 
Kessler & Adams in Miami. He is immediate 
past chairman of the Workers’ 
Compensation Section. He writes this 
column on behalf of the section, Stephen 
Slepin, editor; Terrell Sessums, chairman. 
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and the tables appearing on the 
following pages. 

The computations for wage-loss 
benefits are on a weekly basis. To 
determine the monthly average 
wage and monthly’ wage-loss 
benefit, multiply the weekly figure 
by 4.3.° 


workers’ 
compensation 


1. Take 85% of AWW to find threshold 


2. Subtract PIE from threshold 


3. Take 95% of difference between 
threshold and PIE to find WLB 


Determination of Wage-Loss Benefits (WLB) 
By Use of 85/95 Formula 


$176.80 
150.28 


AWW 


150.28 
- 123.49 PIE 


26.79 


26.79 
x 


$ 25.45 


WLB 


1. AWW 
2. PIE 
3. WLB 


Determination of Wage-Loss Benefits (WLB) 
By Use of Computer Tables in Charts 3-9 


$170.00 
$120.00 
$ 23.28 


4. These tables have taken into account the threshold level (85% of 
the AWW) in each computation for the WLB. 


°Editor’s Note: The statute requires at F.S. 
§440.15(3)(b) comparison of “average 
monthly wage” and post-MMI ability to 
earn, but the Division rule allows for 
multiplying the average weekly wage by 4.3. 
Chapter 79-40, Laws of Florida, 1979, §10, 


creating the wage-loss formula, was 
A 

$100 pre-injury Average Monthly Wage 

x .85 

$ 85 

$ 5 

x .95 


$4.75 wage-loss benefit 


amended by SB 669, §8, whereby a comma 
appears to have been dropped after the 
Governor’s Advisory Panel proceedings of 
April 28-29, 1979, were transmitted to the 
legislature. Thus, two possible formulae 
have been inferred from F.S. §440.15(3)(b): 


B 


$100 pre-injury Average Monthly Wage 


$16.15 wage-loss benefit 


These benefits obtain if the claimant is 
earning wages after MMI. 


545 


3 

= 

: 

- 80 

$ 20 
x5 

$ 17 

x95 : 

| 


SEMINAR 


SFORAVIATION 
LAWYERS 
AND INSURANCE 
PROFESSIONALS @ 


Dan Cathcart Is only 
one of our speakers. 


J ¢ Approved for Florida 
CLE Credits 


TOPICS INCLUDE: 
e Law and Insurance: Can 
They Work Together? 
elnternational 
Dimensions of Aviation 
E Law/Insurance 
¢ When an Accident 
occurs... 


§ WRITE OR CALL TODAY FOR 
COMPLETE INFORMATION 


904-252-5561 ext. 466 
e Ask for Dr. John McCollister 


Name 


Home Address 


Embry- l University 


Director of Professional Programs 
a Embry- Riddle Aeronautical University 
Dept.FBJ-1 
Regional 
Daytona Beach, Florida 32014 


Embry-Riddle Aeronautical University ad- 
heres to the principle of equal education 
and employment opportunity without re- 
gard to race, handicap, sex, color, creed or 
national origin. This policy extends to ail pro- 
grams and activities involving or supported 
by the University. 
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WORKERS’ 
COMPENSATION 


Determination of Wage-Loss Benefits (WLB) 
By Use of Computer Tables on Chart 1 and Charts 3-9 


AWW $176.80 
PIE $120.00 
From Chart 5 determine the WLB for $120.00 
From Chart 1 determine the WLB for $6.00 


From Chart 1 determine the WLB for $.80 


Add the three WLBs 


Determination of Wage-Loss Benefits (WLB) 
By Use of Computer Tables on Chart 2 and Charts 3-9 
AWW $170.00 


PIE $123.49 
From Chart 5 determine the WLB for $120.00 
From Chart 2 determine the WLB for $3.00 
From Chart 2 determine the WLB for $.49 
Add the last two WLB figures 


Subtract step 6 from step 3 


Determination of Wage-Loss Benefits (WLB) 
By Use of Computer Tables on Charts 1-9 

AWW $176.80 

PIE $123.49 

From Chart 5 determine the WLB for $120.00 

From Chart 1 determine the WLB for $6.00 

From Chart 1 determine the WLB for $.80 

Add the three WLBs 

From Chart 2 determine the WLB for $3.00 

From Chart 2 determine the WLB for $.49 

Add the last two WLB figures 


Subtract step 9 from step 6 


THE FLORIDA BAR JOURNAL 


4 
: 
; 
| 
2. 
3. $23.28 | 
4. $ 2.85 
5. + .466 
4 6. - 3.316 
$19.964 
GERAD. 2. 
6. 28.71 
7. 
: 
9. - 3.316 
$25.455 
: 


AMPUTATIONS—UPPER EXTREMITY 


TYPE OF AMPUTATION IMPAIRMENT DOLLAR 
WHOLE PERSON BENEFIT 


Amputation of arm between deltoid insertion and elbow joint ................0ceeeeeeeees 57% $3200 
Amputation of forearm below elbow joint proximal to insertion of biceps tendon ........... 57% $3200 
Amputation of forearm below joint distal to insertion of biceps tendon .................00: 54% $2900 
Midcarpal or mid-metacarpal amputation of hand ..............cccceeeeeceeeceeeeeeeeees 54% $2900 
Amputation of all fingers except thumb at metacarpophalangeal joints ..................05: 32% $1600 
Amputation of thumb at metacarpophalangeal joint or with 

Amputation of index finger at metacarpophalangeal joint ..............0..0cceeeeeeeeeeees 

Amputation of middle finger at metacarpophalangeal joint 

Amputation of ring finger at metacarpophalangeal joint 

or with resection of metacarpal bone ................ de 5% $ 250 

Amputation of little finger at metacarpophalangeal joint 


(Impairment schedule predicated upon AMA Guides to the Evaluation of Permanent Impairment) 


AMPUTATIONS—LOWER EXTREMITY 


IMPAIRMENT DOLLAR 
TYPE OF AMPUTATION WHOLE PERSON BENEFIT 


Amputation above knee joint with short thigh stump 

Amputation above knee joint with 

Amputation below knee joint with short stump 

Amputation below knee joint with functional stump 28% $1400 
Amputation of all toes at metatarsophalangeal joints 8% $ 400 
Amputation of Great Toe 

Amputation of Lesser Toe (2nd-5th) 


(Impairment schedule predicated upon AMA Guides to the Evaluation of Permanent Impairment) 


VOLUME 53, NUMBER 9, OCTOBER 1979 


|_| 
| 


WORKERS’ 
COMPENSATION 


+ COMPUTATION FOR USE IN NON TEN DOLLAR INCREMENTS FOR AVERAGE WEEKLY WAGE ! 


A.W. W. W.L. B. CMP. A.W.W. W.L.B. CMP. W.L.B. M. CMP. 


. 808 
. 615 
. 423 
. 230 


0 667 
1 

2 

3 

4.038 

4 

5 

7 


333 
000 
667 
333 
000 
667 
333 


008 
016 
024 
032 
040 
048 
057 
065 
073 
081 
089 
097 
105 
113 
121 
129 
137 
145 
153 
162 
170 
178 
186 
194 
202 
210 
218 
226 
234 
242 
250 
258 
266 
2795 
283 
2971 
299 
307 
315 
323 
331 
339 
347 
355 
363 
371 
380 
388 
396 
. 404 


007 
013 
020 
027 
033 
040 
047 
053 
060 
067 
073 


412 
420 
428 
436 
444 
452 
460 
468 


. B45 
. 653 
. 460 
. 268 


Cone 


808 


AVERAGE WEEKLY WAGE CHART NO. 1 
WAGE LOSS BENEFIT 
MAXIMUM COMPENSATION 
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340 
: 353 
: 360 
367 
373 
= H 380 
: 387 
H 393 
: 400 
H 407 
H 413 
420 
H 427 
H 433 
H 440 
H 447 
H 453 
H 460 
H 467 
: 473 
H 480 
: 487 
: 493 
500 
507 
513 
520 
H 527 
H 533 
: 540 
H 547 
: 553 
: 560 
H 567 
573 
580 
H 587 
« : 593 
600 
H 607 
= H 613 
H 620 
627 
: 633 
H 640 
H 647 
4 653 
660 
: 666 
/ A.W. W. 
M. CMP. 


+ COMPUTATION FOR USE IN NON TEN DOLLAR INCREMENTS FOR POST INJURY EARNINGS } 


W.L. B. 


= 


950 
900 
850 
800 
750 
700 
650 
600 
950 


010 
019 
029 
038 
048 
057 
067 
076 
086 
095 
105 
114 
124 
133 
143 
152 
162 
171 
181 
190 
. 200 
. 209 


' 
5 
228 i 


485 
494 
504 
513 
523 
532 
542 
551 
561 
570 
580 
589 
599 
608 
618 
627 
637 
646 
656 
665 
675 
684 
694 
703 
713 
722 
732 
741 
751 
760 
770 
779 
789 
798 
808 
817 
827 
834 
844 
855 
865 
874 
884 
893 
903 
912 
922 
931 
941 


CONE 
ONE 


238 
247 
257 
266 
276 
285 
295 
304 
314 
323 
333 
342 
352 
361 
371 
380 
390 
399 
409 
418 
428 
437 
447 
456 
466 
475 


POST INJURY EARNINGS CHART NO. 2 
WAGE LOSS BENEFIT 
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H 
> 
1 
1 
1 
: 
t 
! 
1 
1 3 
H 
= 
1 
1 
‘ 
1 
1 
1 
1 
1 
4 ‘ 
H 
H = 
x 
‘ 
: 
W.L.B. 
: 
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WORKERS’ 
COMPENSATION 


A. W. W. AW.W. P.ILE. W.L.B A.W.W. P.I.E. W.L.B 


100. 00 0.00 66. 67 110. 00 0.00 73.33 


120. 00 0.00 80.00 
10.00 80.00 


THRESHOLD LEVEL 85. 00 THRESHOLD LEVEL 102.00 


THRESHOLD LEVEL 93. 50 


o 
> 
“NI 
o 
o 
o 
o 
> 


MAXIMUM COMP. _ 66.67 | MAXIMUM COMP. 73. 33. ! MAXIMUM COMP. 80. 00 

A.W. W AVERAGE WEEKLY WAGE CHART NO. 3 : 
eee POST INJURY EARNINGS 

W.L.B WAGE LOSS BENEFIT 


130. 00 0. 00 86. 67 140. 00 0. 00 93.33 - 150. 00 0.00 100. 00 : 


THRESHOLD LEVEL 110. 50 THRESHOLD LEVEL 119.00 


1 
! 
80.00 28.98 ! 80.00 37.05 
THRESHOLD LEVEL 127. 50 


o 
o 
gi 


MAXIMUM COMP. -— = 86. 67 MAXIMUM COMP. 93. 33 MAXIMUM COMP. 100. 00 
A. W.W AVERAGE WEEKLY WAGE CHART NO. 4 
POST INJURY EARNINGS 

W.L.B WAGE LOSS BENEFIT 
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80.00 4.75} 80.00 12.83 | 80.00 20.90 | 
‘ 90.00 3.33 } 90.00 11.40 
100.00 1.90 
1 | 
550 3 


A. W. W. Ive. 


160. 00 170. 00 0. 180. 00 0.00 120.00 


THRESHOLD LEVEL 136. 00 
MAXIMUM COMP. 106. 67 


THRESHOLD LEVEL 144. 50 
MAXIMUM COMP. 113. 33 


THRESHOLD LEVEL 153.00 
MAXIMUM COMP. 120. 00 


A. W. W. AVERAGE WEEKLY WAGE CHART NO. 5 
POST INJURY EARNINGS 
W.L. B. WAGE LOSS BENEFIT 


A.W.W. PLILE. W.L.B A.W.W. P.IL.E. W.L.B 


200. 00 0.00 133.33 210. 00 0.00 140.00 


160.00 17.58 
170.00 98.08 


160.00 9.50 
170.00 0.00 


THRESHOLD LEVEL 161.50 THRESHOLD LEVEL 170.00 


! 
1 
' 
110.00 48.93! 110.00 57.00 !} 110.00 65.08 
1 
| THRESHOLD LEVEL 178. 50 


MAXIMUM COMP. 126.67 | MAXIMUM COMP. 133.33 ! MAXIMUM COMP. 140. 00 
A.W. W AVERAGE WEEKLY WAGE CHART NO. 6 
P.1.E POST INJURY EARNINGS 

W.L.B WAGE LOSS BENEFIT 
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10.00 106.67 123.33 } 10.00 120.00 
20.00 106.67 } 20.00 113.33 ! 20.00 120.00 ‘, 
30.00 100.70 30.00 108.78 30.00 116.85 
40. 00 91.20 | 40. 00 99.28 } 40.00 107.35 a 
30. 00 81.70 90. 00 78 | 50. 00 97.85 
60. 00 72.20 |} 60. 00 80.28 : 60. 00 88. 35 : 
70. 00 62.70 |! 70. 00 70. 78: 3 70.00 78.85 
80. 00 93.20 } 80. 00 61.28 80. 00 69. 35 
90. 00 43.70 90. 00 90. 00 99. 85 
100. 00 34.20 } 100. 00 42.28 } 100. 00 50. 35 on 
110. 00 24.70 } 110. 00 32.78 |} 110. 00 40. 85 
120. 00 15.20 | 120. 00 23.28 ! 120. 00 31.35 i 
130. 00 9.70 } 130. 00 78 130. 00 21.85 
140. 00 4.28 140. 00 12. 35 
150. 00 2.85 
| 
! 
A. W. W. 
551 


A. W. W. A.W.W. P.TL.E. wW.L.B AGN. 
220. 00 0.00 146. 67 
10.00 146. 67 
20.00 146. 67 


30.00 146. 67 


230. 00 0.00 153.33 240. 00 0.00 160.00 
10.00 160.00 


20.00 160. 00 


170.00 16.15 
180.00 6.65 180.00 14.73 
190.00 5.23 


200.00 3.80 


THRESHOLD LEVEL 187.00 THRESHOLD LEVEL 204. 00 


THRESHOLD LEVEL 195.50 


o 
o 
Oo 
o 
0 
N 
o 
oO 
o 


MAXIMUM COMP. 146.67 | MAXIMUM COMP. 153.33 ; MAXIMUM COMP. 140. 60 

A.W.W AVERAGE WEEKLY WAGE CHART NO. 7 
P.I.E POST INJURY EARNINGS 
W.L.B WAGE LOSS BENEFIT 


LOCATERS § 


MISSING HEIRS? 


We specialize in locating: 

Heirs to estates, heirs to trusts, beneficiaries, legatees, 
witnesses and missing people, including complete 
genealogical proof; documentation and charts. 


Our method of operation 
complies with 
Florida Bar Professional Ethics Opinion 77-8" 
and is licensed and bonded by 
the State of Florida 
under F.S. Ch. 493 
*Florida Bar News (November 10, 1977) 


OFFICES LOCATED THROUGHOUT THE UNITED STATES AND ABROAD 
OVER A DECADE OF EXPERIENCE 


Corporate Headquarters: 


1470 Gene Street eo Winter Park, Florida 32789 (305) 831-2000 
Northern Branch 
72N. Main Street ©Concord, N.H. 03301 (603) 228-8221 
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30.00 153.33 30.00 160. 00 
40.00 139.65 40.00 147.73 40.00 155. 80 
90.00 130.15 90.00 138.23 50.00 146. 30 
60.00 120.65 60.00 128.73 60.00 136. 80 
141.15 1 70.00 119.23 70.00 127.30 
80.00 101.65 } 407.73 80.00 117.80 4 
; 90. 00 92.15 ! 90.00 100.23 : 90.00 108. 30 
= 110. 00 73.15 i 110. 00 81.23 } 110. 00 89. 30 
© 120. 00 63.65 i 120. 00 7a.7a | 120. 00 79. 80 
eS 130. 00 94.15 | 130. 00 62.23 } 130. 00 70. 30 
oy 140. 00 44.65 i 140. 00 v2.73 | 140. 00 60. 80 
= 150. 00 35.15 } 150. 00 43.23 : 150. 00 91. 30 
2 160.00 41.80 
170.00 32.30 
Ae i 180.00 22.80 


A. W. W. Py 


250. 00 260. 00 


210. 
220. 


THRESHOLD LEVEL 
MAXIMUM COMP. 


THRESHOLD LEVEL 212. 
MAXIMUM COMP. 166. 


Es 
270. 00 0. 


220. 
THRESHOLD LEVEL 229. 50 
MAXIMUM COMP. 180. 00 


A. W. W. AVERAGE WEEKLY WAGE 
Rocks. POST INJURY EARNINGS 
W.L. B. WAGE LOSS BENEFIT 


CHART NO. 8 


A. W. W. AWW. 


280. 00 186. 
186. 
186. 
186. 


290. 00 


240. 


THRESHOLD LEVEL 238. 00 
MAXIMUM COMP. 186. 67 


THRESHOLD LEVEL 
MAXIMUM COMP. 


246. 50 
193. 33 


A.W.W. P. 


300. 00 


250. 


THRESHOLD LEVEL 255. 00 
MAXIMUM COMP. 195. 00 


AVERAGE WEEKLY WAGE 
POST INJURY EARNINGS 
WAGE LOSS BENEFIT 


CHART NO. 9 
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10.00 166.67 10.00 173. ! 10.00 180. 00 a 
20.00 166. 67 : 20.00 173.33 : 20.00 180.00 2 
30.00 166. 67 |! 30.00. 173.33 ! 30.00 180.00 “a 
40.00 163.88 : 40.00 171.95 ! 40.00 180.00 
90.00 154.38 } 50.00 162.45 : 50.00 170.53 
60.00 144.88 60.00 152.95 |} 60.00 161.03 
79. OO 70.00 143.45 70.00 . 181.53 
80.00 125.88 : 80.00 133.95 80.00 142.03 
90.00 116.38 90.00 124.45 90.00 132.53 
100.00 106.88 : 100.00 114.95 ;} 100.00 123.03 
110. 00 97.38 110.00 105.45 110.00 113.53 
120. 00 87.88 120. 00 93: 95. 1 120.00 104.03 
130. 00 78.38 : 130. 00 86.45 } 130. 00 94.53 
140. 00 68.88 | 140. 00 40.99 i 140. 00 85. 03 
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” Many fine companies have grown 
successfully by merging with or acquir- 
ing other sound businesses. It’s a 
way that Southeast Corporate Financial 
Advisors can help your company 
grow larger too. 
"We're an affiliate of Southeast 
Banking Corporation. Florida's largest 
___~ banking group with assets over 
24 $4 billion. And with banks throughout 
+ the state, nobody has a better feel 
_ of Florida business than we do. 

Our team of financial advisors can 
assist you in many ways. We'll 
introduce you to companies that could 
be profitable additions to your firm. 

Or if you want to sell, we'll see that you 
meet interested buyers. If long-term 
financing is needed, we can arrange 

it by placing an issue of your 

securities with private investors or 
obtaining financing from one of our 
affiliate banks. 

It could also pay you to talk with us if 
there’s no one qualified to take the reins 
when you leave; or if yours is a smaller 
company seeking broader markets; 
or if you lack the capital you need for 
eee growth. Or perhaps you're a retired 

_ ~ business executive itching to get back 
__. into the fray. Again, talk to us. 
And, remember all our financial 
=~ services are provided to you in strictest 
= confidence and privacy. Just contact 
Mr. Raymond A. Beahn, Il, Managing 
Director, Southeast Corporate Financial 

Advisors, a service of Southeast First 

Discussing a plan for a client acquisition are: William H. Allen, Jr, Vice Chairman of the Board/ National Bank of Miami, 100 S. 


Executive Vice President, Corporate Division, of Southeast First National Bank of Miami and Biscayne Boulevard “ Miami P Florida 
Raymond A. Beahn, Il, Managing Director, Southeast Corporate Financial Advisors. 33131. Telephone: (305) 577-4650. 


Southeast Bank 


You can count on us: 


Member FDIC 
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Penetrating the Permitting Profligacy: 
The Industrial Siting Act of 1979 


By Wade L. Hopping 
and Robert M. Rhodes 


Never in the history of our nation have so 
many done so little so poorly on so many 
fronts at such expense. Governmental 
expansion obstructs the healthy flow of 
action.! 


Perspective 


Florida’s entangling permit net is 
reflective of a national phenom- 
enon: burgeoning “reglomania.” 
Consider the recent conclusions of 
expert panels: 


The American developer is confronted with 
a bewildering and time-consuming. 
proliferation of regulations at virtually every 
level of government. The cost of meeting the 
myriad requirements a developer now faces 
is less in preparation of the documenting 
materials and more in the cost of delay itself.* 

Every level of government is involved in 
the processing maze. At the federal level, 
federally-assisted housing projects above a 
certain threshold size must be reviewed for 
potential environmental impact. HUD Noise 
Assessment Guidelines, Army Corps of 
Engineers dredge and fill permits, and 
various EPA requirements and permits are 
among the other federal regulations which 
affect development. The impact of 
programs such as EPA’s 208 areawide water 
quality management planning and the 
Department of Commerce’s coastal zone 
management program is yet to be felt, for 
these programs are just entering the 
implementation stage. 

On the state level, coastal zone 
management acts, critical area legislation, 
environmental impact requirements, 
marshland [wetland] protection laws, and 
special siting statutes are common new 
features in the new regulatory structure. 
Regional controls, such as _ federally- 
mandated A-95 review and comment 
procedures, are among the hurdles a project 
must clear. And those are in addition to the 
myriad local permits and reviews which 
have been standards for developers.’ 


Add to this list coastal 
construction controls, compre- 
hensive water regulations, Clean 
Air Act review, and _ controls 
relating to use of sovereignty lands, 
and we have a fairly accurate 
summary of regulatory requisites 
facing Florida’s developers. For we 
are a regulated society. For every 
perceived problem, a regulatory 
response. For every response, a re- 
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quired authorization. For every 
authorization, a process. And in 
Florida, at the state level, the 
process includes the full due 
process rights and obligations of the 
state Administrative Procedure Act. 

It is undisputable that many 
regulatory programs protect the 
public from significant environ- 
mental degradation and develop- 
ment on inappropriate sites. 


_ However, “the process has gotten 


out of hand. The objectives of 
government should be to develop 
and administer review processes 
efficiently, [and] fairly .. . .”4 

The American Bar Association’s 
Special Committee on Environ- 
mental Law observed in 1974 that 
“overlapping agency jurisdiction 
and repetitious hearings” were 
among the “most frustrating aspects 
of present decision-making 
mechanisms . . . . No reasonable 
person can deny the pressing need 
to avoid unnecessary repetitious or 
circuitous proceedings.”> 

How do sophisticated analysts 
view Florida’s state permit 
proliferation? Consider the report 
of the Governor’s Task Force on 
Economic Policy, which recog- 
nized the necessity to create and 
maintain an economic and natural 
climate which is attractive to 
industry. To this end, the Task 
Force concluded that “[I]nefficient 
and burdensome regulation and 
licensing . . . can mean the loss of 
industry and jobs which are vitally 
needed to insure steady, healthy 
growth in our economy.” The final 
report related the experience of a 
major industry which canceled 
plans to relocate in North Florida 
upon concluding it would take 
years to cut through the red tape of 
permits and licensing at the state 
level, and that approval could be 
secured in a neighboring state in less 
than 45 days. Determining that 
“Florida cannot afford for that case 


environmental 
law 


to be often reenacted,” the Task 
Force recommended that a 
streamlined environmental 
permitting system be immediately 
established.® 

Consider further the Fantus 
Company Study of Economic 
Development in Florida.® Fantus 
researchers determined that: 
Florida still suffers from an image of a 
changeable attitude toward new industry. 
The state has clearly run hot and cold in the 
past, from aggressive recruitment efforts in 
the early 70’s to no recruitment efforts in the 
mid-70’s. In our view some areas remain 
quite negative, and publicity from areas 
resisting new industry must always redound 
against the image of the entire state.!° 
To enhance Florida’s image 
regarding new industry, Fantus 
encouraged passage of a state 


optional licensing coordination 
The Florida Legislature has 


recognized its responsibility to 
rationalize state permit processes. 
The Florida Environmental 


HOPPING RHODES 
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Reorganization Act of 1975 
(FERA)!? expressed a lofty goal “to 
promote the efficiency, effective 
and economical operation of 
certain environmental agencies by 
centralizing authority over and 
pinpointing responsibility for the 
management of the environment... 
and by consolidating compatible 
administrative, planning, 
permitting, enforcement and 
operational activities.” The Act 
reorganized and consolidated 
several duplicative state 
environmental programs. How- 
ever, the Act was curiously vague 
relative to the practitioner’s 
primary concern: consolidation of 
state permitting.!* 


It was suggested in 1975 that the 
FERA would accomplish first 
generation environmental 
reorganization. The immediate 
challenge is to further implement 
Chapter 75-22, by streamlining and 
coordinating permitting. 


More specifically, a process 
emphasizing central coordination, 
as opposed to agency reorgani- 
zation, was developed. The recent 
analysis of the proliferation of 
environmental and land use 
controls at all levels of government 
performed by the Urban Land 
Institute concluded that: 


Total 


Lapsed 0 


“One stop shopping”—the delegation of all 
authority over land use and environmental 
issues to a single “czar” —cannot, realistically 
speaking, be accomplished. The issues are 
too complex; our political institutions, too 
varied. There are, however, very real 
opportunities for simplifying present control 
systems, and in the process, improving the 
quality of development and enhancing the 
fairness and efficiency of procedures.’ 


This conclusion is apt, and is 
reinforced by Florida’s attempt to 
reorganize state environmental 
programs. 

Hence, Florida’s latest effort 
contemplates a consolidated permit 
application and a coordinating, 
lead state agency. State permit 
decisions would be reviewed on the 
basis of existing environmental 
standards by individual agencies, 
which would provide staff 
recommendations to a_ central 
decision-making body. Hence, the 
idea of a “single-pipe” system 
evolved, whereby a comprehensive 
application for requisite permits 
could be submitted to a single 
coordinating agency for an ultimate 
decision by a single governmental 
entity. 

It was further determined that 
the centralized coordination 
process should be available to 
applicants on an optional basis. 

In addition, it was agreed the Act 
should only provide a coordinated 
process and not modify substantive 
environmental standards. 

Also, ISA addresses the state 
permit system; local government 
approvals, including development 
of regional impact authorizations, 
are not included. 


SIMPLIFIED INDUSTRIAL SITING ACT TIME CHART 


Action Application Appointment Commence- Reports of DSP °Statement of 
filed — F.S. _ of Hearing ment of DER and WMD — local govern- 
§403.904(3) Officers —F.S. studies — F.S. §§403.909 ment approval 

§403.907 §403.909(5) (2) & (3) 
Time 
14 Days — Day 45 Days 
ctions 


15 2 


DER written ° Certification Board hearing 
analysis — F.S. hearing — F.S. — F.S.§403.911 
§403.904(9) §403.910(1) 


> 30 Days 30 90 Days 


Time Days 


°The receipt of a statement of approval from the appropriate local 
government as to compliance of the project with the DRI law (F.S. Chapter 
380), the Local Comprehensive Plan (F.S. Chapter 163), Local Zoning and 


Days Months 


Local Pollution Control ordinances is a condition precedent to the certification 
hearing (F.S. §403.905). 


The drafters also intended not to 
dilute participation opportunities 
offered by the Administrative 
Procedures Act. Hence, a 
mandatory, single, consolidated 
hearing process was envisioned 
with expansive intervention 
privileges accorded interested 
persons and groups. Appeals of 
final action would be taken directly 
to an appellate court without the 
necessity of exhausting costly time 
consuming intermediate adminis- 
trative appeals. 

Finally, it was recognized that 
public and private interests are best 
promoted by encouraging 
prehearing and _preapplication 
conferences and discussion. 
Although some conflict is 
inevitable, and probably salutary, 
the drafters sought to establish an 
informal forum to inform 
applicants of application 
requirements and to facilitate 
reconciliation and synthesis of 
competing interests. 


Who May Use the Industrial 
Siting Act? 


After January 1, 1980, any new or 
expanding business may, at its 
option, use the Act provided: 

l. It has the potential for 
creating 50 or more fulltime 
employment opportunities; 

2. It involves industrial, 
commercial, wholesale or retail 
business activities; and 

3. It is required to secure a 
license or permit for its project 
from two or more state agencies.'* 

The Act is a one-stop state 


4 7 
Months Months 


Months 
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permitting process. The Act does 
not preempt local governmental 
authority or the development of 
regional impact (DRI) review 
process.!7 

Residential housing projects are 
specifically excluded from the 
Act.!8 

Projects using the Act must 
comply with all applicable 
environmental regulations and, if 
they are to be located in or 
discharge into outstanding Florida 
waters or aquatic preserves, they 
may use the Act only under limited 
circumstances.!® 


Mechanics of the Industrial 
Siting Act 


Businesses which desire to take 
advantage of the Industrial Siting 
Act (ISA) must file an application 
similar to a DRI application for 
development approval with the 
Department of Environmental 
Regulation (DER). 

Sliding scale application fees 
ranging from a minimum of $2,500 
to a maximum of $25,000 are 
required with each application. The 
fee is used to defer the cost of the 
proceedings. Any fees in excess of 
these costs are refunded to the 
applicant.”° 

Once filed, copies of the 
application are submitted by the 
DER to all affected state agencies, 
including the Division of Resource 
Management; the Departments of 
Community Affairs, Commerce, 
Transportation, Natural Resources, 
Health and Rehabilitative Services, 
Business Regulation, Agriculture 
and State; the Game and 
Freshwater Fish Commission; and 
the Regional Planning Council, 
Water Management District and 
local government having 
jurisdiction.*! 

Within 60 days after the filing of 
the application the Division of State 
Planning and the Water 
Management District are required 
to submit a report with 
recommendations on matters 
within their jurisdiction.?? 
Additionally, the DER is required 
to conduct studies on the 
environmental, economic, 
transportation and energy impacts 
of the project. The DER is also 
required to determine whether or 
not the project complies with state 
agency standards and _ nonpro- 
cedural rules.23 Within three months 
after it receives a complete 
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application, the DER is required to 
prepare and file with the hearing 
officer referred to below and all 
parties, a written analysis of the 
project. The analysis must indicate 
whether the proposed project 
complies with the DER’s rules and 
the rules of other state agencies, and 
includes the reports of the various 
state agencies and any comments 
the DER may have received from 
any state, local or federal agency or 
from any member of the public. It 
also includes the DER’s 
recommendation as to any 
proposed conditions of certifi- 
cation which the DER believes 
should be imposed on the 
construction and operation of the 
project.*4 

The analysis, when accompanied 
by a statement of approval of the 
project from the local government 
having jurisdiction, becomes the 
basis of a certification hearing 
before an independent hearing 
officer.> The hearing officer is 
obligated by the Act to conduct the 
hearing in the county where the 
project is to be located no later than 
four months after the application is 
filed.*6 

The statutory parties in the 
proceeding include the applicant, 
DSP, the Water Management 
District, DER, and Department of 
Natural Resources where the use or 
purchase of the state-owned land is 
involved. The ISA specifically 
provides that failure of a state 
agency to file a notice of intent to be 
a party constitutes a waiver of its 
right to participate as a party in the 
proceedings and to its right to assert 
jurisdiction to regulate, permit or 
license the project.? 

At the conclusion of the hearing, 
the hearing officer submits his 
recommended order to the 
Governor and cabinet.?* Within 45 
days after the Governor and cabinet 
receive the hearing officer’s 
recommended order they are 
instructed to act upon the 
application by written order 
approving the project, approving it 
with conditions, or denying 
issuance of the certification.” 

Once the project has been 
approved by the Governor and 
cabinet the certification becomes 
the sole license of the state and any 
state agency for the construction 
and operation of the project.*® The 
certification is in lieu of all state 
licenses or permits. The Act 


contains a nonexclusive list of 10 


statutes which are specifically 
preempted by its provisions.*! 


Pratfalis, Pitfalis and 
Special Provisions 


Although the Act is modeled after 
the Power Plant Siting Act®? which 
has served as an effective vehicle in 
the licensing of more than 10 power 
plants, it contains its own unique 
provisions including: 

1. The Statement of Approval 
from Local Governments. Before a 
certification hearing can be held 
under the ISA, the applicant must 
secure a statement of approval 
from the local government with 
jurisdiction. Failure to secure this 
approval prevents the holding of 
the certification hearing.” 

Nothing in the Act preempts any 
ordinance, rule or regulation of any 
local governmental entity, it being 
the legislative intent to leave local 
governmental powers, including 
those exercised pursuant to the DRI 
process and the Local Government 
Comprehensive Planning Act, in 
place and unaffected.** However, 
once the statement of approval is 
received, the local government may 
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not change its ordinances, plans or 
development orders, which affect 
the project for two years, except 
with the concurrence of the 
applicant or by amending its local 
government comprehensive plan.* 
2. Forum Shopping Prohibited. 
Once an applicant for a state permit 
under a standard permitting 
process has received a notice of 
intent to deny the application, he 
cannot apply for certification 
pursuant to the ISA. Toa like effect, 
once he has received the written 
analysis from the DER, an 
applicant under the ISA cannot 
abandon its application and 
proceed under the standard state 
permitting procedures.** 


3. Preapplication Agreements. 
By filing a notice of intent to file an 
application, a potential applicant 
may induce the DER to enter into 
binding written agreements as to 
the data and level of information 


Special Vacation Get-Away Offer 
to all 
Florida Bar Association Members 


50% Discount Rate of 
only $21.00 per night at 


Sheraton-Lakeside Inn 


Just 1.8 miles from Disney’s 
main entry and only minutes from 
SeaWorld, Wet’nWild, 

Stars Hall of Fame, Circus World 


That’s right! Anytime between August 26, 
1979 and February 10, 1980, you and your 
family can get away for a week or weekend 
and visit all our great attractions, enjoy 
beautiful weather and no crowds! All this 
while staying at the Sheraton-Lakeside at a 
50% discount! 
Plus, at the Lakeside you can enjoy: 
vx Free paddieboat rides on 
our private lake 
vx Free movies nightly 
in our own theatre 
vy 18-hole miniature golf course 
xx Olympic-size swimming pool 


To make reservations, call the hotel direct at 
305/846-3291, identify your association af- 
filiation, and tell us when to expect you! 
Cut this ad out and bring it with you when 
you check in. 


Don’t Delay 
Make Reservations Today! 
ALL MAJOR CREDIT CARDS ACCEPTED ‘en, 
Sheraton-Lakeside Inn 


SHERATON HOTELS & MOTOR INNS, WORLDWIDE 
U.S. 192 AT DISNEY WORLD MAIN GATE, KISSIMMEE, FLORIDA 305/846-3221 


which must be included in its 
application under the ISA.*” This 
procedure should be very helpful 
for projects that may be the subject 
of state and federal Clean Air Act 
Prevention of Significant 
Deterioration (PSD), Best 
Available Control Technology 
(BACT) and complex air source 
review; National Pollutant 
Discharge Elimination System 
(NPDES) permitting; or federal 
Environmental Impact Statement 
requirements. 

4. Securing the Right to Use 
State Lands. The ISA provides that 


by joining the Department of. 


Natural Resources in the 
proceedings as a party, the 
applicant may secure the right to 
use lands owned or controlled by 
any state agency.*® 


5. Adjusting the Statutory 
Times. 

Although the certification 
process is designed to take seven 
months from the filing of a 
complete application to certifi- 
cation, the time limits provided by 
the Act may be extended or 
shortened by the hearing officer 
upon good cause shown by any 
party, including the applicant.*® 


6. One-Stop State Permitting. 
Once the Board has issued its 
certification the applicant will 
possess all of the state licenses, 
permits or approvals it will need to 
construct and operate a proposed 
project. This comprehensive state 
certification may include variances, 
exceptions and exemptions from 
the standards of any state agency. 
However, the Act does provide that 
the project must comply with later- 
adopted rules of the DER which 
would ordinarily be applicable to 
such projects. Consequently, if the 
DER adopts more stringent air 
pollution control rules, the project 
must comply with those rules if they 
are applicable to existing projects 
such as the one which has been 
certified by this Act.* 

Certifications received under the 
ISA are effective for seven years.*! 
The Act contains a_ simplified 
method by which certifications 
may be modified either by 
stipulation of the parties or by a 
petition for modification with the 
Board.*? 

7. Effective Date of the ISA. 
Although the Act became effective 
on July 1, 1979, in order to allow the 


DER the necessary time to adopt 
procedural rules implementing it, 
applicants wishing to take 
advantage of the ISA must wait 
until January 1, 1980. 


Will ISA Solve Florida’s 
Permitting Problems? 


The ISA is not a panacea. It does 
represent a process by which an 
applicant who has a project with 
complicated siting problems 
involving a multiplicity of state 
agencies may quickly secure a 
single state permit in a reasonable 
period of time. The advantages of 
the ISA are: (1)priority in agency 
staff attention dictated by the 
statutory time limits; (2) certainty 
that any conflicts between state 
agencies will be resolved; and (3) 
opportunity to present disputed 
issues to an independent hearing 
officer and ultimately before the 
state’s highest elected public 
officials. If an applicant knows the 
staffs of two state agencies are 
squabbling over a policy issue 
which has not yet been resolved at 
the highest levels, the ISA can 
become the vehicle for prompt 
resolution of the issues. 

Its greatest disadvantage is that it 
does not integrate state permitting 
process with local land use 
regulations and the regional DRI 
process. If the DRI and _ the 
improved Local Government 
Planning processes could be 
merged into the ISA _ process 
without reducing local govern- 
ment’s control over its own 
destiny, the ISA would truly 
become a simplified, streamlined, 
one-stop permitting process for 
major industrial and commercial 
projects. The Act is a step forward. 
Only time will tell where and how 
far that step has taken us. oO 


' Barr, PLANNING (August 1979), at 28. 

2U.S DEPARTMENT oF HousING AND 
URBAN DEVELOPMENT, “FINAL REPORT OF THE 
Task Force on Housinc Costs,” (May 1978) 
at 28. 

3 Td. at 29. 

4 Id. at 29. 

5 ABA CoMMITTEE ON ENVIRONMENTAL 
Law, DEVELOPMENT AND THE ENVIRONMENT,” 
at 45-46. 

§ FinaL REPORT OF THE GovERNOR’S TASK 
Force ON Economic Po.icy,” (January 1979) 
at 12. 

7 Id.at 13. 
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Licensing Coordination Act of 1978” “while 18 Fra. Stat. §403.903(13). 403.905(3). 
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process did not go far enough to address the 20 Fia. Stat. §403.904(8). 


problems of delays caused by the local #1 Fa. Stat. §403.909(1). 
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CALENDAR 


1979 


October 13-24—Florida Bar Danube River Cruise. 

October 14-17—Annual Fall Conference of Florida Circuit Judges, Longboat Key. 

October 25-27—Annual Convention of Academy of Florida Trial Lawyers, 
Contemporary Hotel, Disney World. 

October 30—Parts I and II Florida Bar Examination, Jacksonville Civic 
Auditorium, Jacksonville. 

November 1-2—Local Bar Leaders Conference, Florida Bar Center, Tallahassee. 

November 8-10—The Florida Bar Board of Governors Meeting, Omni 
International Hotel, Miami. 

November 14-15—1980-81 Bar Budget Committee Meeting, Florida Bar Center, 
Tallahassee. 

December 5-8—Annual Midwinter Conference and CLE, sponsored by Public 

Defenders Association, Key West, Marriott’s Casa Marina Inn. 


. December 7—Miami Beach Bar Association annual Installation Luncheon. 


\ December 12-13—1980-81 Bar Budget Committee Meeting, Florida Bar Center, 
Tallahassee. 
December 14-18—ABA Special Commission on Evaluation of Professional 


\ 


\ Standards, Tarpon Springs. 
1980 


January 10-12—Florida Bar Board of Governors Meeting, Ponte Vedra Club, Ponte 

Vedra Beach. 

January 24—Florida Bar Budget Committee Formal Hearing, 10-2 p.m. Tampa 
Host Hotel, Tampa International Airport. 

January 26—Media Law Conference, Curtis Hixon Hall, Tampa. 

January 30-February 6—ABA Midyear Meeting, Chicago. 

March 7-9—Young Lawyers Section Annual Convention, Grenelefe, Cypress 
Gardens. 

March 13-15—Florida Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 26—Academic Conclave, University of Florida Law Center, Gainesville. 

March 28, 29—Second Annual Tax Section Meeting and Institute, Orlando Hyatt 

House, Kissimmee. 


April 24-26—16th Annual Lawyers’ Title Guaranty Fund Assembly, Orlando Hyatt 
House, Kissimmee. 

April 24-May 1—Law Week. 

June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 

June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 

July 31-August 6—ABA Annual Meeting, Honolulu. 


% Fia. Stat. §§403.910(2)(a)(5), 403.910 


~ 


The Law in Florida 


A Monograph Series for day to day practice! 


A series of compact, one-volume monographs designed to meet the needs of the 


Florida Bar for practical, in-depth information on particular areas of law which arise 
frequently in day-to-day practice. 


An invaluable source of continuing legal education — each book provides a general 


overview of the topic addressed as well as step-by-step guidelines to procedures and 
policies. 


The low cost and manageable size of each volume enables the busy lawyer to acquire 
a quick, working knowledge of the subject presented. 


$19.95 each book; copyright 1979; 6”’ x 9°’; to be supplemented periodically. PRODUCTS LIABILITY — 150 pages, hardbound in brown Lexotone II. 
APPELLATE PRACTICE — 124 pages, hardbound in blue Lexotone II. 


Write or Call: 


THE F2] HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross. Georgia 30071 


THE FLORIDA BAR JOURNAL 


YOUR NEW SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to z 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of rea] estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 


TITLE ABSTRACTS 


INSURANCE ESCROWS 


HOME OFFICE 
200 E. Forsythe Street, Jacksonville, Florida 
Telephone (904) 353-5661 


OM 
A COMR4> COMP, WK COMP, 
03 | SINCE 1922 | Whe 1922 | 0 
3 
TITLE & TRUST COMPANY OH FLORIDA 


923141 
UNIV MICROFILMS LIB SERVICES 
ATTN MRS MARLENE HURST 

XEROX CORP 
ANN ARBOR MI 48106 


easier 


Facts, Issue, Holding and Rationale 


We all remember having that pounded into us at law 
school. Digging through the stacks to find a case that 
will be on all fours with your case probably brings 
back some warm memories of independent discov- 
ery. However, today, in the real world, you may not 
have a magnificent law library close at hand; and 
even if you do, can you or your client afford the 
time it takes to wander through the pages seeking 
that first case on point? It’s not an educational 
process anymore—it’s a matter of economics and 
your firm’s efficiency and effectiveness. 


There’s an easier way for you to be “‘on all fours” 
quickly. It’s us, RESEARCH FOR LAWYERS. We 
can research and prepare a case more efficiently for 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


way 


you even if you are now using junior members of 
your firm to do legal research. We are fast, econom- 
ical and convenient. If we weren’t we wouldn’t keep 
receiving repeat requests from some very capable 
attorneys. 


Call our 24-hour toll- 
free number and find 
out how easy we can 
be to work with and 
how we can free up 
your valuable time to 
deal more with the 
problems that require Florida Division of 
your personal 
attention. 


RESEARCH 
for lawyers 


American Legal Research Corp. 
Box 13777, Gainesville, Fl. 32604 


Confer with us Toll-Free (800) 342-6862. Outside of Florida call (904) 377-8300. 


We are on call evenings, weekends or whenever you sit down to think. 
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